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JURISDICTIONAL STATEMENT

After a jury trial, Wayne County Circuit Court Judge John A. Murphy entered a judgment
on January 4, 2000 in favor of plaintiff against all defendants. Subsequently, motions for new
trial/remittitur/modification or alteration of judgment were filed by the defendants, which were
denied by order of February 14, 2000. Defendant Annapolis Hospital timely sought leave to
appeal with the Court of Appeals. The Court of Appeals issued a published opinion, authored by
Patrick M. Meter and concurred in by William B. Murphy and Richard Allen Griffin, on February
14, 2003 affirming the judgment. Annapolis Hospital timely filed a motion for rehearing which
was denied by order of the ’Court of Appeals entered on April 1, 2003. The hospital thereafter
timely filed an application for leave to appeal with this Court, which was granted by order entered
on November 21, 2003. This Court has jurisdiction pursuant to MCR 7.301(A)(2) and MCR

7.302.
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STATEMENT OF QUESTIONS PRESENTED

Whether the jury’s consideration and evidence admitted was
improperly limited to only post April 7, 1995 noncompliant
behavior and whether a new trial is required?

Plaintiff argues the answer is “No.”

Defendant Annapglis Hospital submits the answer is “Yes.”

The Court of Appeals held the answer is “No.”

The trial court held the answer is “No.”

Whether the exceptions which allow application of the higher tier
of the non-economic damages cap do not apply where the patient is
deceased at the time the verdict is rendered and the judgment
entered?

Plaintiff argues the answer is “No.”

Defendant Annapolis Hospital submits the answer is “Yes.”

The Court of Appeals held the answer is “No.”

The trial court held the answer is “No.”

Whether the trial court erred in not reducing future damages in
this death case to their present value regardless of the age of the
decedent at the time of the death or the age of the personal
representative?

Plaintiff argues the answer is “No.”

Defendant Annapolis Hospital submits the answer is “Yes.”

The Court of Appeals held the answer is “No.”

The trial court held the answer is “No.”
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STATEMENT OF FACTS

In this medical malpractice action, the plaintiff alleged that the defendants were negligent
in failing to diagnose an “impending stroke” during two emergency room visits in April of 1995
and that the decedent subsequently had a stroke cause by, among other things, uncontrolled
hypertension (Appendix p 10A, Complaint q 35)., However, the evidence established that the
decedent did not consistently take medication prescribed to control her high blood pressure and
often failed to see her doctor as instructed and that this was the cause of her death. The
decedent’s medical treatment, both prior to the emergency room visits in question and the
emergency room visits themselves, will be discussed in greater detail in the body of the argument
portion of this brief. For purposes of summary and background, the following is presented.

A. Plaintiff’s Theory of the Case

It was plaintiff’s theory that although Mrs. Shinholster was not always good about taking
her blood pressure medicine, based on the complaints during the April, 1995 emergency room
visits to Annapolis Hospital, Mrs. Shinholster was suffering from an “impending stroke.”
Plaintiff further theorized that an impending stroke can be diagnosed and that the doctors who saw
Mrs. Shinholster at Annapolis Hospital in April of 1995 should have diagnosed such impending
stroke (see Tr of 8/30/99, pp 130-131, 133).

B. Defendants’ Theory of the Case

It was defendants’ theory that the treatment rendered to Mrs. Shinholster during each of
her emergency room visits was reasonable and appropriate, and that none of the defendants

breached the standard of care. During each of the emergency room visits to Annapolis Hospital,

the decedent’s complaints were properly addressed, her blood pressure was brought under control




and she indicated prior to discharge that she felt fine. At the conclusion of each emergency room
visit, the decedent was advised again about the importance of taking her medications as prescribed
and following up with her family doctor for control of her hypertension. This treatment, and these
instructions, fully complied with the standard of care (see Tr of 8/31/99, pp 34-35, 41, 50-51).
Unfortunately, Mrs. Shinholster did not follow this advice. P

The defendants recognized that Mrs. Shinholster was a patient with uncontrolled
hypertension and that she might develop any of the afflictions that can evolve from such a
condition, including a stroke. As the record reveals, she was referred repeatedly to her own
family physician for evaluation, treatment and proper medications. Mrs. Shinholster neglected
to follow the direction of the defendants and the advice of her family doctor. Ultimately, this was
the proximate cause of Mrs. Shinholster’s demise. (Id.)

C. The Relevant Medicine

High blood pressure or hypertension is a disease characterized by elevated blood pressures
(Appendix p 47A). The top number in a blood pressure reading is referred to as the systolic
blood pressure reading (Appendix p 77A). The systolic pressure is the amount of pressure
pushing blood through the arterie; when the heart is pumping (Appendix p 54A). A number up
to 140 for a systolic reading would be considered normal (Appendix p 77A). The bottom number
for a blood pressure reading is referred to as the diastolic reading (Appendix p 78A). The
diastolic reading is the more important, or key reading, of the two measurements (Appendix p

139A). The normal or optimal diastolic blood pressure reading is between 80 and 90 (Appendix

p 78A).




The precise cause for most cases of hypertension is unknown (Appendix p 113A).
Sometimes it is caused by chronic brain disease, sometimes by hardening of the arteries, but most
cases of hypertension, including that of the decedent in this case, are unknown (Appendix p
113A).

As was undisputed at trial of this matter, control of blood pressure for someone with
hypertension is absolutely essential (Appendix p 114A). This is because high blood pressure can
cause a stroke (Appendix p 47A).

Anti-hypertensive medications are one of the methods used to treat high blood pressure
(Appendix p 114A). Procardiais an anti-hypertensive medication (Appendix p47A). Altace and
Hytrin are also anti-hypertensive medications (Appendix p 26A).

D. Relevant Prior Medical History

In April 1994 the decedent presented to the emergency department of Annapolis Hospital
with symptoms of high blood pressure (Appendix p 24A). It is undisputed that the blood
pressure reading as of this emergency department visit was extremely high, evidencing
uncontrolled hypertension for a number of years (Appendix pp 115A-116A). Because the
decedent did not have a family physician or pn‘ma;y care physician whom she was treating with
at this time, the decedent was referred to the internist on call at Annapolis Hospital’s emergency
department, Dr. Normita D. Vicencio, M.D. (Appendix pp 23A-24A)."! Dr. Vicencio first saw
the decedent on April 8, 1994 (Appendix p 23A). At that time, the decedent’s medical problem

was high blood pressure (hypertension). The decedent had not seen or followed regularly with

The care of Dr. Vicencio was not criticized by plaintiff in this
lawsuit.




another physician for along-time (Appendix p 24A). Dr. Vicencio continued to treat the decedent
until September 9, 1994, which was the last appointment kept by the decedent (Appendix pp 24A-
25A). The decedent was told of the risks of high blood pressure (Appendix p 63A).

At the time of the April 8, 1994 initial appointment, the decedent told Dr. Vicencio that
she had a prior medical history of hypertension and that she was not taking any medications to
control same (Appendix pp 24A and47A).> On April 8, 1994, Dr. Vicencio prescribed Procardia
to treat the elevated blood pressure (Appendix p 25A). When the decedent returned on April 27,
1994, her blood pressure was still elevated at 160/104 (Appendix p 49A). As a result, Dr.
Vicencio added Altace to help control the blood pressure (Id.). On May 18, 1994 the decedent
returned to see Dr. Vicencio. Her blood pressure was still high, 160/100 (Appendix p 50A).
Altace was discontinued and the decedent was started on Hytrin to help attempt to control the
hypertension (Appendix p 50A). After, seeing the decedent again on May 27, 1994, and
instructing her to return in one month, Dr. Vicencio did not see the decedent again until almost
three months later on August 12, 1994 because the decedent did not return in one month as
recommended (Appendix p 51A). At this time the decedent told Dr. Vicencio that she had not
taken her Hytrin to control her blood pressure for amonth (Appendix p 52A). Herblood pressure

was elevated at that time to 160/110 (Appendix p 52A). Dr. Vicencio next saw the decedent on

August 26, 1994. Again on this date her blood pressure was still uncontrolled at 160/104.

The medical history of the decedent prior to the care rendered by
Dr. Vicencio is not well-known. The most likely source of such
medical history would be the decedent’s husband, Johnnie
Shinholster. However, Mr. Shinholster testified that he did not
know the physician of the decedent prior to her treatment with Dr.
Vicencio (Appendix p 102A).




(Appendix p 53A).

Dr. Vicencio last saw the decedent on September 9, 1994. At this time her blood pressure
was still uncontrolled at 150/100 (Appendix pp 53A-54A). Despite Dr. Vicencio’s instruction
for the decedent to return to see her in two weeks to continue to monitor her hi gh blood pressure,
the decedent never returned (Appendix p 55A).

E. Care and Treatment at Issue

Defendant, Dennis Adams, M.D. testified at trial that he was working in the emergency
room at Annapolis Hospital on April 7, 1995, when Betty Shinholster presented at the emergency
department complaining of being dizzy and having a buzzing in her right ear (Appendix pp 75A-
76A). Notably, her blood pressure was very elevated, 186 over 127. According to Dr. Adams,
the markedly elevated blood pressure evidenced that her hypertension was uncontrolled and
dangerously high. Mrs. Shinholster admitted to the nurses that she had not taken her blood
pressure medication for months and that she was supposed to be taking Procardia (Appendix p
81A). This is consistent with the trial testimony of the decedent’s husband, that the decedent
took her blood pressure medications intermittently, when she did not feel well (Appendix PP
103A-104A).

Because of her high blood pressure the decedent was given Procardia in the emergency
department on April 7, 1995 at approximately 9:30 p.m. in an attempt to lower the blood pressure
(Appendix p 78A). By 9:40 p.m., her blood pressure had been lowered to 153 over 78 (Appendix
p 79A). At 10:05 p.m., her blood pressure was 144 over 93 (Appendix p 79A and Appendix p

232A ; medical records of 4/7/95 visit).




The decedent was given Procardia right away in order to eliminate the extremely high
blood pressure (Appendix pp 96A-97A). Since there were no neurological symptoms after the
correction of her blood pressure, and the dizziness and buzzing in her ear resolved, it showed that
such symptoms were the result of vertebral basilar insufficiency (Appendix p 97A). Before
discharge, Dr. Adams talked to the plaintiff’s treating family practitioner, Dr. Vicencio (Appendix
p 84A) and both he and Dr. Vicencio agreed to place the patient on Procardia XI.-60, an extended
release tablet (Appendix pp 85A and 90A).

Dr. Adams made a determination that the patient was neurologically intact (Appendix p
83A). He recommended that Mrs. Shinholster see Dr. Vicencio in one to two days (Appendix p
86A) but that she return if she had problems (Appendix pp 87A and 98A).

Rather than see Dr. Vicencio, the decedent returned to the emergency department at
Annapolis Hospital the following Monday, April 10, 1995, at approximately 8:15 p-m.
complaining of intermittent dizziness and was first seen by the triage nurse. According to the
triage nurse’s note, Ms. Shinholster advised that she was taking no medication and that she had
no past medical history (Appendix pp 95A and 236A). At approximately 10:45pm, she was again
seen by Dr. Adams (Appendix pp 89A and 92A). She was pale, had cool skin, and her pulse was
irregular (Appendix p 89A). Her blood pressure was 114 over 78, which was a little bit on the
low side (Appendix p 90A). According to the chart, she told Dr. Adams that she was feeling fine
at that point in time (Appendix p 92A). Dr. Adams wanted to do some tests, but the decedent
refused (Appendix pp 93A-94A) and advised that she wanted instead to follow up with her private
physician (Appendix p 94A). She never did so (see testimony of Dr. Vicencio and Johnnie

Shinholster).




Mary Ellen Flaherty, M.D., who is board certified in the specialty of emergency medicine
saw the decedent in the emergency room at Annapolis Hospital on April 14, 1995 (Appendix p
118A). The decedent complained of feeling woozy and having a rushing sound in her ear
(Appendix pp 119A-120A). The decedent also complained of palpitations (Appendix p 126A
and Appendix p 239A , medical records of 4/14/95). Her blood pressure at the time of triage
taken by the nurse was 143 over 119 (Appendix p 121A). Twenty minutes later, when Dr.
Flaherty took her blood pressure it was lower, 140 over 80 (Appendix p 121A). Dr. Flaherty
ordered a complete blood count, a glucose test and electrolyte test, a CBKMB, a CPK, and an
EKG and also placed Mrs. Shinholster on a cardiac monitor (Appendix pp 122A-123A). The
CBKMB and CPK are enzyme studies to see if a heart attack was the problem (Appendix p
123A). Dr. Flaherty concluded that the decedent’s problems were not related to a heart attack
(Appendix p 124A). Dr. Flaherty discontinued Hismanal, an antihistamine Mrs. Shinholster
indicated that she was taking. No one knows where Mrs. Shinholster obtained the Hismanal (a
prescription drug). Dr. Flaherty was concerned that the Hismanal might be causing the
palpitations complained of by Mrs. Shinholster (Appendix pp 125A and 127A).

Subsequently, Mrs. Shinholster suffered a massive cerebrovascular accident or stroke on
April 16, 1995, was in a coma and ultimately died on August 26, 1995 (Appendix pp 35A-36A,
46A).

F. Trial, the Jury’s Verdict and Post Trial Motions

Trial in these consolidated medical malpractice cases began on August 30, 1999 and
continued for 10 days, resulting in a jury verdict on September 14, 1999 in favor of the plaintiff

against all defendants. There were no claims of independent negligence against the hospital as




the only claims asserted against the hospital were ones of vicarious liability for the alleged acts
or omissions of Dr. Adams and Dr. Flaherty. The jury found the plaintiff and all defendants
negligent, attributing 50% to Dr. Adams, 30% to Dr. Flaherty and 20% to the plaintiff’s decedent,
Betty Shinholster (Tr of 9/14/99, pp 3-4). On January 4, 2000, a judgment was entered for
$916,480.00 (See 1/4/00 order of judgment (Appendix p 243A). The verdict total was for
$1,145,600.00 (economic damages to the date of the verdict of $220,000.00; non-economic
damages to the date of the verdict of $564,600.00; future economic damages of $48,000.00 and
future non-economic damages of $62,500.00) (Appendix p 244A). Since the jury found the
decedent 20% at fault, the verdict was reduced by 20% to $916,480.00, and the judgment was
entered on January 4, 2000 (Appendix pp 243A-245A).

A motion for new trial/remittitur/modify or alter judgment was filed by co-defendants
Adams and Flaherty and Annapolis Hospital filed a concurrence. A hearing on the post-judgment
motions was held on February 11, 2000. The trial court subsequently issued an opinion and order
on February 14, 2000 denying the motions for new trial/remittitur/modification or alteration of
the judgment (Appendix p 246A). In that opinion and order, the trial court also ruled that the
higher tier cap of the non-economic damages cap in MCL 600.1483 applies to this cause of action
(Appendix pp 251A-254A).

G. Court of Appeals’ Decision

On February 14, 2003, the Court of Appeals issued a published opinion, authored by Judge
Patrick M. Meter, affirming the order of judgment (Appendix p 259A). While defendants raised

several issues before the Court of Appeals, this defendant has limited the issues to this Court to




three.?

The first issue concerns the proper instruction on comparative negligence. As the Court
of Appeals recognized, this issue was one of first impression. The Court of Appeals rejected the
defendants’ request that since Michigan requires that liability be apportioned directly in
accordance with each party’s fault, the jury should have been allowed to consider whether the
decedent’s noncompliant behavior, including her failure to take regularly her blood pressure
medication in the year before her death, was a proximate cause of her fatal stroke. (Appendix p

260A). Relying on the implications of this Court’s holding in Podvin v Eickhorst, infra, as well

as the rationale expressed in cases of other jurisdictions and the note to the Restatement of Torts,
3d, Apportionment of liability, § 7, the Court of Appeals concluded that the trial court properly
limited the jury’s consideration of the decedent’s negligence to acts or omissions after the April
7, 1995 emergency room visit since:

the jury could not consider Shinholster’s potential negligence in

causing the condition for which she sought medical treatment in

the first place. Given the preventable nature of many illnesses, to

accept the contrary position would allow many health care

professionals to escape liability for negligently treating ill patients.

[Appendix pp 263A-264A.]

The second issue concerns whether the higher or lower tier of the non-economic damages

cap in MCL 600.1483 applies. The higher tier cap only applies if one of three exceptions are

} In addition to the issues addressed in this appeal, defendants also
raised before the trial court and the Court of Appeals the improper
admission of expert testimony on the decedent’s life expectancy,
the improper instruction on the mortality table in the Standard Jury
Instruction, the improper reduction of collateral source benefits,
and the improper order of the reduction for comparative negligence
and the application of the cap.




satisfied. These include hemiplegia, paraplegia or quadriplegia resulting in a total permanent
functional loss of 1 or more limbs caused by injury to the brain or spinal cord, permanently
impaired cognitive capacity rendering the patient incapable of making independent, responsible
life decisions and permanently incapable of independently performing the activities of normal,
daily living, or permanent loss of or damage to a reproductive organ resulting in the inability to
procreate (Appendix p 266A). Rejecting the position that since the death occurred prior to the
filing of the case and/or the verdict and that the exceptions could not be satisfied, the Court of
Appeals held that the “point of reference for determining whether the injured person fits within
MCL 600.1483(1)(a), (b), or (c) is any time after and as a result of the negligent action”
(Appendix p 267A; emphasis in original).

Finally, the third issue is whether the trial court erred in failing to reduce the jury’s award
of future damages to present value under MCL 600.6306. Under MCL 600.6311, an exception
exists for plaintiffs over 60 years of age. This issue concems the interpretation of “plaintiff” in
the context of a wrongful death action. The Court of Appeals concluded that since both the
decedent and the personal representative were over 60 years of age it was not necessary to resolve

the ambiguity (Appendix p 269A).
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SUMMARY OF ARGUMENT

There are three issues before this Court. The first issue concerns the jury’s consideration
of the comparative negligence of the plaintiff’s decedent. Our Legislature has adopted a
comparative negligence statute, MCL 600.2959 and an apportionment of liability statute, MCL
600.6304, which require the jury to consider and decide the comparative negligence of the
plaintiff in all tort actions. These statutes do not exclude medical malpractice claims from their
provisions, nor do the statutes place a time restriction on the jury’s consideration of the negligent
acts or omissions of the plaintiff’s decedent. The statutes simply require the jury to determine
whether the plaintiff’s decedent was negligent and if so whether such negligence was a proximate
cause of the injury alleged. If decided in the affirmative, the statutes direct the jury to assign a
percentage of fault attributably to the plaintiff’s decedent.

Contrary to this explicit statutory requirement, the trial court and the Court of Appeals
limited the jury’s consideration of the comparative negligence of the decedent to the time period
after the treatment at issue. There is no such restriction in the statutory provisions. The Court of
Appeals ignored the clear reading of the statutes to impose additional requirements in medical
malpractice actions. Such judicial legislation is improper.

The evidence established that the decedent was negligent in failing to take her high blood
pressure medication as instructed and in failing to return to her doctor for further treatment.
Further, there was evidence that such behavior was a proximate cause of the ultimate stroke and
death. In additional, the introduction of further evidence of proximate cause was precluded by
the trial court’s decision during the examination of defendants’ expert that such evidence was not

relevant to the issues to be present to the jury. As such, a new trial is required.

11




The second issue is whether the lower tier of the non-economic damages cap in MCL
600.1483 should have been applied in this case. The cap provides three exceptions which will
trigger the application of the higher tier cap. However, based on the clear and unambiguous
language of the cap statute, the exceptions for the application of the higher tier cap only apply if
the patient is currently liying at the time the verdict was rendered and the judgment was entered.
Such is based on the cap statute’s use of “present tense” verbs, as well as the Legislature’s
provision in MCL 600.6098 which requires that the trial court determine the applicability of the
cap after the verdict. Based on these statutory provisions, the Legislature stated its intent that an
evaluation of the exceptions for the application of the higher tier cap be made after the jury has
returned a verdict. Since Betty Shinholster was deceased at this time, she could not currently have
any of the conditions which would allow the application of the higher tier cap.

Finally, the trial court erred in not reducing future damages to present cash value. MCL
600.6311 is ambiguous in it’s use of the word “plaintiff.” In this case, since the patient was
deceased at the time of the trial and verdict, a fair and proper reading of the statute requires that

future damages be reduced to their present cash value.

12




ARGUMENTS

I. The jury’s consideration and the evidence admitted was

improperly limited only to post April 7, 1995 noncompliant
behavior and a new trial is required.

The evidence established, without contradiction, that the decedent was noncompliant in
following her doctor’s advice and instrugtions to control her high blood pressure. Further, there
is no dispute that the decedent’s uncontrolled high blood pressure resulted in her stroke and
ultimate death. Nonetheless, the jury’s consideration of the decedent’s noncompliant and
negligent behavior was improperly limited to her acts after April 7, 1995 (the date initially alleged
to involve negligent treatment by the defendants) for the purposes of finding comparative
negligence.

The current statutory scheme adopted in the 1995 tort reform act clearly and
unambiguously provides that the jury is to consider and decide the negligence of all parties and
non-parties and assign a percentage of fault to each. The damages recoverable are controlled by
such findings. Contrary to this statutory scheme, the Court of Appeals applied different rules in
medical malpractice actions. Such interpretation and ruling by the lower court is not supported
by the statutory language of sections 2959 and 6304. There is no provision in the comparative
negligence statute, MCL 600.2959, or allocation of fault statute, MCL 600.6304, limiting a jury’s
consideration of a plaintiff’s negligence to the time period after the treatment in question.

Defendant submits that such limitation, and the trial court’s resultant jury instructions, were

improper and inconsistent with substantial justice. A new trial is required.
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A. Standard of review and how issue was preserved.
Issues of law as well as issues of statutory construction are reviewed de novo.
Robertson v Daimler Chrysler Corp, 465 Mich 732, 739; 641 NW2d 567 (2002). Further, claims

of instructional error are also reviewed de novo. The Court will reverse instructional error if

inconsistent with substantial justice. Case v Consumers,Power Co, 463 Mich 1, 6; 615 NW2d

17 (2000). The issue of what evidence could be introduced regarding comparative negligence and
proximate cause (including expert testimony) and what jury charge should be given was discussed
in detail on September 7, 1999 and September 9, 1999 (Appendix pp 140A-172A and Tr of
9/9/00, pp 36, 46 - 47, 56 - 58).

B. The comparative negligence instruction given at trial and the Court
of Appeals ruling.

Rejecting the use of the Standard Jury Instruction on comparative negligence, SJI2d
11.01%, the trial court instead gave the following modified jury instruction, limiting consideration
to only contributory acts after April 7, 1995:

It was the duty of the plaintiff in connection with this occurrence
to use ordinary care for her own safety.

Members of the jury, the total amount of the damages that the

4 SJ12d 11.01 [now M Civ JI 11.01] provides:

Plaintiff’s negligence, if any, does not bar a
recovery by the plaintiff against the defendant, but
the total amount of damages to which the plaintiff
would otherwise be entitled shall be reduced by the
percentage that plaintiff’s negligence contributed as
a proximate cause to his/her injury/property
damage.

This is known as comparative negligence. [SJI2d 11.01.]
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plaintiff would ever be entitled to recover will be reduced by the
percentage of plaintiff’s negligence after April 7%, 1995, that
contributed as a proximate cause to her injury. [Appendix p 191A.]

The trial court further instructed the jury that it could only consider evidence regarding
the acts of the plaintiff’s decedent regarding her failure to follow Dr. Vicencio’s recommendations
and instructions, in the context of whether she followed the instructions of the emergency room
doctors at Annapolis Hospital from April 7 through April 11, 1995:

Members of the jury, there was evidence in this case regarding the
medical habits of the deceased as to whether she followed Dr.
Vicencio’s orders and took her medications properly prior to her
treatment with defendant doctors. This evidence may not be the
basis for any findings that the deceased was comparatively
negligent before April 7, 1995 the date she sought treatment from
the defendants.

You may consider this as evidence only in determining whether
she filed [sic followed] the orders of defendants Adams and
Flaherty and other staff members of the hospital. [Appendix p
192A.]

The Court of Appeals affirmed, concluding that the apportionment of fault statutory
scheme adopted in the 1995 tort reform act should be read to include a requirement in medical
malpractice actions that the acts of a plaintiff or a plaintiff’s decedent prior to the initial treatment
date with the defendants may not be considered by the jury (Appendix p 263A-264A).

C. Based on both the clear and unambiguous language of section

2959, the jury should have been allowed to consider all of the
decedent’s contributory acts which caused the fatal stroke.
Based on the clear and unambiguous language of the comparative negligence statute, MCL

600.2959, the apportionment of fault statute, MCL 600.6304, as well as the common law, the jury

should have been allowed to consider all of the decedent’s contributory acts and omissions, even
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those committed prior to the date of treatment at issue in the case.’” Contrary to the explicit
statutory language, the Court of Appeals agreed with the trial court and essentially grafted an
additional component onto the statute. The lower court held that the jury was properly precluded
from considering the negligence of the plaintiff’s decedent prior to the treatment at issue. There
is no such limiting language in the comparative negligence statute or the apportionmgnt of
liability statute.

1. The comparative negligence statute does not
restrict its application to non-medical
malpractice actions or to a date after the
treatment in question.

MCL 600.2959, which was adopted as part of the 1995 tort reform acts, 1995 PA 161,
provides no limitation on the jury’s consideration of the acts of a plaintiff in a medical
malpractice case:

In an action based on tort or another legal theory seeking damages
for personal injury, property damage, or wrongful death, the court
shall reduce the damages by the percentage of comparative fault of
the person upon whose injury or death the damages are based as
provided in section 6306. If that person’s percentage of fault is
greater than the aggregate fault of the other person or persons,
whether or not parties to the action, the court shall reduce
economic damages by the percentage of comparative fault of the
person upon whose injury or death the damages are based as
provided in section 6306, and noneconomic damages shall not be
awarded. [Pertinent statutory provisions attached as Addendum
Al

Prior to the jury’s verdict, plaintiff’s counsel acknowledged that
there was not proximate cause evidence to link any alleged
negligence of the defendants on April 7, 1995 to the decedent’s
stroke and death (Tr 9/9/99, pp 64-70). Nontheless, this was the
cut off date utilized by the trial court in its instructions.
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Subsection 3 of MCL 600.6306 is the provision relevant to a plaintiff’s comparative
negligence. It provides:

If the plaintiff was assigned a percentage of fault under section
6304, the total judgment amount shall be reduced, subject to
section 2959, by an amount equal to the percentage of plaintiff’s
fault. When reducing the judgment amount as provided in this
subsection, the court shall determine the ratio of total past damages
to total future damages and shall allocate the amounts to be
deducted proportionally between the past and future damages.
[Addendum A.]

The comparative negligence statutory provision is consistent with the 1995 amendments
to MCL 600.2957, requiring the jury to apportion liability and percentages of fault among parties
and non-parties. Subsection 1 provides:

In an action based on tort or another legal theory seeking damages
for personal injury, property damage, or wrongful death, the
liability of each person shall be allocated under this section by the
trier of fact and, subject to section 6304, in direct proportion to the
person’s percentage of fault. In assessing percentages of fault
under this subsection, the trier of fact shall consider the fault of
each person, regardless of whether the person is, or could have
been, named as a party to the action. [Addendum A.}

As noted in sections 6306 and 2957, MCL 600.6304 provides the mechanism for the jury
to determine the fault of the plaintiff, as well as the defendants:

(1) In an action based on tort or another legal theory seeking
damages for personal injury, property damage, or wrongful
death involving fault of more than 1 person, including
third-party defendants and nonparties, the court, unless
otherwise agreed by all parties to the action, shall instruct
the jury to answer special interrogatories, or if there is no
Jjury, shall make findings indicating both of the following:

(a) The total amount of each plaintiff’s
damages.
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There is no provision in any of these statutes, most notably in neither section 2959 nor
6304, which exclude their application in medical malpractice cases. The language of these

statutes is clear and unambiguous and thus there is no room for judicial construction or

interpretation.

The Legislature has clearly and unambiguously provided that the trier of fact must
determine the responsibility of all persons, including plaintiffs, for the injuries alleged in tort

actions filed in this state, including complaints alleging medical malpractice. The trier of fact

(b)  The percentage of the total fault of
all persons that contributed to the
death or injury, including each
plaintiff and each person released
from liability under section 2925d,
regardless of whether the person
was or could have been named as a
party to the action. [Addendum A.]

A fundamental principle of statutory construction is that “a clear
and unambiguous statute leaves no room for judicial construction
or interpretation.” When a Legislature has unambiguously
conveyed its intent in a statute, the statute speaks for itself and
there is no need for judicial construction; the proper role of a court
is simply to apply the terms of the statute to the circumstances in
a particular case. Finally, in construing a statute, we must give the
words used by the Legislature their common, ordinary meaning.

These traditional principles of statutory construction thus force
courts to respect the constitutional role of the Legislature as a
policy-making branch of government and constrain the judiciary
from encroaching on this dedicated sphere of constitutional
responsibility. Any other non-textual approach to statutory
construction will necessarily invite judicial speculation regarding
the probable, but unstated, intent of the Legislature with the likely
consequence that a court will impermissibly substitute its own
policy preferences. [People v Mclntire, 461 Mich 147, 153; 599
NW2d 102 (1999) quoting Coleman v Gurwin, 443 Mich 59, 65;
503 NW2d 435 (1993); citations omitted.]
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must, according to section 6304, make findings of the “percentage of the total fault of all persons
that contributed to the death or injury, including each plaintiff . . . .” Under section 2959, as
well as 6306, the court must “reduce the damages by the percentage of comparative fault of the
person upon whose injury or death the damages are based . . . .”

None of these statutes exclude from the above requirement, actions which allege claims
of medical malpractice. In fact, the Legislature has unambiguously provided in the statutes
themselves that they apply to all tort actions. MCL 600.2957, MCL 600.2959 and MCL 600.6304
state at their very beginnings: “In an action based on tort or another legal theory seeking
damages for personal injury, property damage, or wrongful death . . . .” No language is
included distinguishing medical malpractice actions from other tort actions.

Further, none of these statutes, including section 2959, place a time restriction on the
jury’s consideration of the decedent’s negligent acts or omissions. No such limiting language
exists in any statute. The statutes merely provides that the damages shall be reduced by the
percentage of comparative fault of plaintiff. The jury can only find comparative fault if it finds
that the negligence of plaintiff’s decedent was a proximate cause of the alleged injury. MCL
600.6304(1) requires that the jury make findings indicating the total amount of the plaintiff’s
damages and that the jury assign a percentage of fault to all persons that contributed to the injury.
Fault is defined in subsection 8§ of MCL 600.6304 to include an act or omission that is a
proximate cause of damage sustained by a party. Thus, whether the negligence of the decedent
occur prior to or after the treatment at issue is irrelevant. If the jury finds such negligence causally
related to the injuries alleged, it is required, under the current statutory scheme, to assign a

percentage to such negligence.
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2. The provisions of sections 2957, 2959, 6304 and
6306 are consistent with the common law
governing comparative negligence and
causation.

In Placek v Sterling Heights, 405 Mich 638; 275 NW2d 511 (1979), this Court adopted

the pure form of comparative negligence (since codified in section 2959). In so concluding, the
Placek Court cited to and quoted the extensive discussion by Justice Williams in Kirby v Larson,
400 Mich 585; 256 NW2d 400 (1977), a 3 to 3 decision, where Justice Williams stated:

The doctrine of pure comparative negligence does not allow one
at fault to recover for one’s own fault, because damages are
reduced in proportion to the contribution of that person’s
negligence, whatever that proportion is. The wrongdoer does not
recover to the extent of his fault, but only to the extent of the fault
of others. To assume that in most cases the plaintiff is more
negligent than the defendant is an argument not based on equity or
justice or the facts. What pure comparative negligence does is
hold a person fully responsible for his or her acts and to the
full extent to which they cause injury. That is justice. [400
Mich 585, 644; emphasis added.]

Citing to the balance between causation and liability struck in Placek, supra, this Court

in Brisboy v Fibreboard Corp, 429 Mich 540, 555-556; 481 NW2d 650 (1988) recognized that

the principles behind the adoption of a comparative negligence system include “allowing a court
to be more ‘even -handed’ with the application of proximate cause concepts in regard to both
plaintiffs and defendants” as well as that the “defendant should only be held liable for damages
causally related to its negligence.”

Although decided when the contributory negligence of a plaintiff could bar the action, the

statements by this Court in Wiles v New York Cent R Co, 311 Mich 540, 551; 19 NW2d 90

(1945) are further instructive:
Though plaintiff’s negligence may not be the proximate cause, it
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is contributory negligence if it contributes to the cause.
Contributory negligence is negligence of the plaintiff which
operates with the negligence of the defendant in producing the
injury. Where there is contributory negligence, the plaintiff’s
negligence, combined with the defendant’s negligence, is the
proximate cause of the injury. The negligence of each may be a
proximate cause, but neither can be the cause of sole cause.
Contributory negligence necessarily implies negligence on the part
of the defendant. The theory is that the defendant’s negligence
causes the injury and the plaintiff’s negligence contributes to it.
[Quoting Rockwell v Railway Co, 253 Mich 144, 150-151; 234
NW 159 (1931); emphasis added.]

The causal connection between any party’s negligence (be it the plaintiff’s, the defendant’s
or a non-party’s) has always been a function of the trier of fact. Plaintiff has the burden to
establish the causal connection between the defendant’s negligence and the claimed injury, as is
the burden on defendant to establish the causal connection between the plaintiff’s negligence and
the claimed injury. See Glinski v Szylling, 358 Mich 182, 201-202; 99 NW2d 637 (1959).
Where evidence is presented or could be presented, the issue is one for the trier of fact. By ruling
as the trial court and Court of Appeals did here, the lower courts essentially took this function out
of the jury’s hands - contrary to the statutory requirements of MCL 600.2959 and MCL
600.6304.

As discussed above, it is well settled that more than one act of negligence may contribute
to an injury.

There may be two contributing causes of an injury. Where injury
results from concurrent negligence of two or more persons, each
proximately contributing to the result, recovery may be had against
one or more. It is not essential to recovery that defendants’
negligence be the sole cause of plaintiff’s injury. There may be
two proximate causes of an accident. [Gleason v Hanafin, 308

Mich 31, 37; 13 NW2d 196 (1944); citations omitted; See also
Barringer v Amold, 358 Mich 594, 599; 101 NW2d 365 (1960).]

21




In Brisboy, supra this Court addressed the causal connection between the plaintiff’s
alleged comparative negligence and the injury. In that products liability action, the plaintiff
brought suit for wrongful death in connection with the lung cancer death of an asbestos worker.
The issue presented at trial was whether and to what extent exposure to asbestos and the
decedent’s long-term use of cigarettes were causally related to the cancer. Id. at 544.
Recognizing that there may be more than one proximate cause of an injury, this Court stated:

Liability does not attach unless an actor’s negligent conduct is a
proximate or legal cause of the harm suffered. The facts of this
case illustrate the principle that there may be more than one
proximate cause of an injury. As this Court recognized in
McMillian v. Vliet, 422 Mich. 570, 577, 374 N.W.2d 679 (1985),
“[tlwo causes frequently operate concurrently so that both
constitute a direct proximate cause of resulting harm.” [429 Mich
at 547 - 548; citations omitted.]

Noting that the proximate cause or causes of the decedent’s lung cancer was a question
of fact for the jury, this Court in Brisboy further held that the risk of developing lung cancer was
within the scope of risk assumed by a smoker and that if there was a finding of proximate cause
the negligence of the parties had to be compared:

We hold that the risk of developing lung cancer is within the scope
of the risk assumed by a smoker, whether or not the risk is
enhanced by other factors. So long as there is a finding of
proximate cause in each case, the negligence of the parties must be
compared. We reject plaintiff’s claim that there is no rational
basis for the jury’s apportionment of fault and note that juries are
frequently called upon to make such judgments. [429 Mich at
552.]
In this asbestos lawsuit, the Court did not limit the jury’s consideration of the plaintiff’s

smoking habits (his comparative negligence) to the time period “after” the alleged exposure to

asbestos. Rather, the Brisboy Court properly held that the issue of proximate cause was one for
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the trier of fact to decide. Similarly in a medical malpractice case, the risks that a patient with
hypertension runs with failing to follow her doctor’s instructions including taking prescribed

medication (whether such risk is enhanced by other factors) is one for the trier of fact.

This Court recently cited with approval to the discussion on proximate cause in_Stoll v

Laubengayer, 174 Mich 701, 706; 140 NW 532 (1913). See Robinson v City of Detroit, 462

Mich 439, 462; 613 NW2d 307 (2000). The plaintiff in Stoll brought suit for the wrongful death
of a child injured while sledding. Evidence was introduced that the child lost control of the sled
and was carried down a path under the defendant’s wagon, resulting in injury and death. The
plaintiff claimed that the defendant was negligent in standing his team of horses over the path.
Holding that the proximate cause of the accident was the child’s acts, and not the defendant’s, the

Stoll Court stated that an “injury caused by negligence, and an accident not being prevented by

negligence, are very distinct in operation and effect.” Id. at 705, quoting Beall v Twp of Athens,
81 Mich 536; 45 NW 1014 (1890).

Recognizing that the definition of proximate cause often is determined by the particular
facts involved, the Stoll Court held that the proximate cause was the act of the child:

It is, we believe, obvious that the act of defendant in permitting his
team to stand over the path in question (conceding such act to have
been wrongful and negligent) was not, within the reasoning of our
own decisions, the proximate cause of the injury to plaintiff’s
intestate. The immediate cause is found in the act of the child
herself, who voluntarily started her sleigh down the incline. But
for this act of hers no accident could have occurred. Whether she
voluntarily followed the diagonal path, or her sleigh took that
course against her will, is a matter of no consequence, though the
testimony fairly leads to the conclusion that her course down the
path was brought about against her will, ‘because she lost control.”
Whether willful or accidental, it was still proximate - - the
immediate efficient, direct cause preceding the injury.
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In adapting the comparative negligence provisions in section 2959, the Legislature has
reaffirmed and codified the comparative negligence principles established in the common law.
The Legislature has further clearly evidenced its intent that every person whose negligence
contributed to the injury will be held responsible. The statutes require the jury to make the
determination of each party and non-party’s negligence and to assign a percentage to such
negligence, which percentage is then used in allocating liability for damages. There is no
temporal time limit in the statutes or at common law.

The Tennessee case of Gray v Ford Motor Co, 914 SW2d 464 (Tenn, 1996) is further

instructive. In Gray, the decedent was involved in a motor vehicle accident and received
emergency room treatment and surgery for the removal of a ruptured spleen. However, the
treatment was not successful and the decedent died. Plaintiff filed suit alleging that the death was
proximately caused by a defective and unreasonably dangerous passenger restraint system in the
vehicle manufactured by Ford Motor Company, as well by the negligence of the doctor who
treated the injury. Id. at 466. The jury found Ford Motor Company without fault, but found the
medical treater and the decedent (in the operation of the vehicle) to both be negligent. The
Tennessee Supreme Court rejected the plaintiff’s contention that the decedent’s comparative
negligence in causing the accident should not have been considered, stating:

In the present case, the decedent’s negligence caused the accident

and incidental thereto, the ruptured spleen. The physician

negligently failed to diagnose the injury. Death resulted. There

was one indivisible injury proximately caused by the separate,

independent acts of the plaintiff and the physician. Had the injury

been caused by the separate, independent negligent acts of the

physician and another tort feasor, the liability of each would be

determined by the fault attributed to each. The principle is the

same where the negligence of the plaintiff is a contributing
proximate cause. [Id. at 467.]
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So too here was there one indivisible injury. Tt was for the jury to apportion fault among
all parties and non-parties. This requirement applies regardless of whether the prior acts were
committed by the plaintiff’s decedent, another defendant, or a non-party. The current statutory
scheme requires such apportionment.

3. The Court of Appealsimproperly ignored the statutory
scheme adopted by the Legislature in 1995 choosing
instead to rely upon pre- 1995 case law and out of
statute cases.

The Court of Appeals specifically recognized that the 1995 tort reform legislation supports
the defendant’s position:

There is some appeal to defendants’ claims that under the 1995 tort

reform legislation, any fault on the part of a plaintiff (or, in this
case, a decedent) should be apportioned. Indeed, MCL
600.6304(1)(b) indicates that a jury shall make findings with
respect to “[t]he percentage of the total fault of all persons that
contributed to the death or injury, including each plaintiff . . . .”

Clearly, a person who does not follow her doctor’s orders and who

therefore maintains a high blood pressure is contributing to her
own death. [Appendix p 262A-263A.]

Nonetheless, the Court of Appeals rejection the explicit application of the statutes to
instead follow “(1) the implications of Podvin, (2) the holdings of the majority of jurisdictions,
and (3) the rationale expressed in other jurisdictions and in the Restatement” (Appendix p 263A).
Such cases were not decided in the context of Michigan’s comparative negligence and allocation
of fault statutes and thus are not controlling. In relying on these statute, the Court of Appeals
rendered a decision contrary to the statutory construction rules followed by this Court: to apply
the clear and unambiguous terms of the statute to the circumstances in the case. It was improper
for the Court of Appeals to rely on principally out of statute case law rather than the terms of

MCL 600.2959 and MCL 600.6304.
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Further, the cases relied upon by the Court of Appeals are not in essence contrary to the
law adopted by our Legislature. Under MCL 600.2957, 600.2959 and 600.6304, the jury is
charged with determining the percentage of fault of the decedent (as well as all defendants and
other non-parties) that caused the injury or death alleged. Fault is further defined under section
6304(8) to include “an act, an omission . . . that is a proximate cause of damages sustained by a
party.” Thus, under our statutory provisions, the jury must determine what damages where
proximately caused by each and every party (as well as non-parties). The true difference with the
cases relied upon by the Court of Appeals is the factual scenarios involved.

In all of the cases cited and relied upon by the Court of Appeals, the plaintiffs’ alleged
negligence resulted in an “injury” for which the plaintiffs sought treatment. In Podvin v
Eickhorst, 373 Mich 175; 128 NW2d 523 (1964), Martin v Reed, 200 Ga App 775; 409 SE2d 874

(1991) and Rowe v Sisters of the Pallottine Missionary Society, 211 W Va 16; 560 SE2d 491

(2001), the plaintiffs were injured in automobile and/or motorcycle accidents and claimed that the
treatment subsequently received for those injuries was negligent. In Harding v Deiss, 300 Mont
312; 3 P3d 1286 (2000) the plaintiff, who had asthma and was allergic to horses, collapsed while

horseback riding. In Harvey v Mid-Coast Hosp, 36 F Supp2d 32 (D Me 1999), the plaintiff

attempted suicide.

In all of these cases the jury was charged with determining the “damage” caused by the
defendant’s negligence, versus the plaintiff’s condition at the time treatment was sought. The
defendants were not at “fault” as to the initial injury and thus, under Michigan law, could not be
charged with any damages or injury resulting from the plaintiff’s negligent acts in causing the

initial injury. This distinction was implied recognized by the court in Martin, supra, (also an
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automobile accident case with subsequent alleged negligent medical treatment):
The evidence did not demand a finding of appellees’ subsequent
malpractice, and the jury would have been authorized to find that
the original automobile wreck was the sole proximate cause of
appellant’s paralysis. However, the evidence likewise did not
demand a finding of appellees’ conformity to the applicable
standard of care, and the jury would have been authorized to find
that their subsequent malpractice was the sole prpximate cause of
appellant’s paralysis. What the jury would nor have been
authorized to find is that, although appellees’ subsequent treatment
and diagnosis did constitute malpractice, a recovery therefor was
barred because the original automobile wreck had been caused by
appellant. [409 SE2d at 877.]

Thus, in the above cases, while the patient/plaintiff’s negligence caused an injury (an
automobile accident or a suicide attempt), there was alleged negligence in the care and treatment
that followed, which the plaintiff argued caused further, additional injury. The jury would be
required to award damages only for the damage caused by the defendant health care provider, as
distinguished from the injury caused by the initial negligence for which the treatment was sought.

In this case, the decedent’s injury did not occur until her fatal stroke on April 16, 1995.
Thus, her behavior in failing to take her blood pressure medication and in seeking appropriate
follow up care with her personal physician in the years prior to April of 1995, as well as
subsequently, could be found by the jury to be a proximate cause of the stroke and ultimate death.
It was for the jury to determine what damages were proximately caused by Mrs. Shinholster’s
negligence versus damages that were caused by the alleged negligence of these defendants.

Such was impliedly recognized by the Court of Appeals in Colbert v Primary Care

Medical, P.C., 226 Mich App 99; 574 NW 2d 36 (1997) wherein the plaintiff brought a medical

malpractice action alleging a failure to accurately and timely diagnose the decedent’s acute

hemorrhagic pancreatitis. The facts revealed that the decedent was an alcoholic and that when

27




he was seen by the defendant, various tests were ordered. However, the following day, the
decedent’s wife called the doctor to report that the decedent was still in pain, vomiting and acting
strange, and that the doctor advised her to take the decedent to the hospital. The decedent
subsequently suffered a cardiopulmonary arrest and died. 226 Mich App at 101. The Court of
Appeals rejected the argument that the jury should not have been instructed regarding the
decedent’s comparative negligence to heed the warning of the doctor to stop drinking:

Plaintiff next argues that the trial court erred in instructing the jury

on comparative negligence based on Dr. Shavell’s warning to the

decedent to stop drinking when the veracity of defendant Shavell

and the reliability of the medical records were seriously in

question. . . .

First, the basis of plaintiff’s challenge is that the evidence on this

issue was not credible. Howeyver, it is for the jury to determine

credibility. That is, the instruction was relevant only if the jury

found the underlying evidence to be credible. If the jury rejected

the evidence, then it would act accordingly under the instruction.

Furthermore, even if error occurred, the error was harmless.

Comparative negligence is relevant to the issue of damages, an

issue not reached in this case. [Id. at 103-104.]

D. There was considerable evidence of the decedent’s negligence.

Considerable evidence was presented at the time of trial that a proximate cause of the
decedent’s condition, beginning no later than April 7, 1994 and continuing through to April 16,
1995, the date of the stroke and her death in August of 1995, was due to the decedent’s negligence
in failing to heed her doctor’s instructions, including the taking of blood pressure medication to
control her hypertension in the year (if not years) prior to her visit to Annapolis Hospital on April
7, 1995 and that such negligent behavior was a cause of her stroke on April 16, 1995.

The decedent’s personal physician, Dr. Vicencio, testified that contrary to instructions and

recommendations, the decedent failed to take the medications prescribed by Dr. Vicencio to bring
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her blood pressure under control in the year prior to April 7, 1995. The emergency room visit
which initiated Dr. Vicencio’s care in April of 1994 was due to her hypertension and even then
the decedent acknowledged that she had not been taking medicine prescribed to control her high
blood pressure. Further, Dr. Vicencio testified that the decedent repeatedly failed to return for
follow up visits within the time requested by Dr. Vicencio or even at all. Further, although Dr.
Vicencio requested that the decedent return two weeks after the last visit of September 9, 1994,
so that her blood pressure could be monitored and treated if still too high, the decedent did not
return. Apparently, the decedent failed to secure medical care from any other provider until the
emergency room visits, the following year, in April of 1995.

Johnnie Shinholster, the decedent’s husband, testified that his wife did not see any other
physician in place of Dr. Vicencio (Appendix p 101A). Mr. Shinholster also admitted, when
faced with his prior deposition testimony, that when his wife felt good, she would not take her
blood pressure medication (against her doctors’ orders) (Appendix pp 100A and 104A-111A).

E. Expert testimony existed to establish that the negligence of the
decedent was a proximate cause of the decedent’s death.

Among the expert testimony presented at trial by defentlants was that from Bradford L.
Walters, M.D., a board certified emergency medicine specialist. Dr. Walters testified that the
decedent had a duty to take her medications as prescribed and to see her family physician as
recommended by her emergency care physician (Appendix p 173A.) Dr. Walters testified that,
assuming the decedent maintained her normal habit and routine of only taking her medication
when she didn’t feel well, her failure to take the Procardia as prescribed from April 7 through
April 16, 1995 was a proximate cause of her stroke and ultimate death (Appendix pp 173A-174A)

However, he went further to explain:
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One of the worst things that can happen to a patient who has high
blood pressure is to take their medication intermittently. The
blood pressure comes down. The medication wears off. The
blood pressure soars up. The blood pressure comes down. If and
when they take it again, it’s sort [sic of] like a hammer hit to the
brains each time that happens.

When blood pressure medications are taken on a regular basis
there’s a much smoother lowering of blood pressure and you don’t
get those spikes up and down and up and down.

Those spike up and down can possible cause what happened to
Mrs. Shinholster and a stroke like this. [Appendix pp 173A-174A]

Dr. Walters stated that he believed Mrs. Shinholster’s failure to take her medicine and
follow up with Dr. Vicencio contributed to her stroke (Appendix pp 154A-155A)

The trial court ruled that the defendants would be limited to asking questions of the
witness in regards to the decedent’s non-compliant behavior and the possible effect of such
negligence over the objections of defendants.

Mr. Rinkel: I'm not sure where Ms. Susskind [plaintiff’s
counsel] is going with this. She doesn’t want this
testimony to come in.

There is no prohibition from me talking about or
getting evidence that this woman was non-
compliant and may have breached her duty of
compliance even prior to April 7%, 1995.

% % %

I am certainly entitled to ask this witness
foundational questions about her prior non-
compliance to see if that relates. And I am
certainly entitled to ask him questions about the
time of transient — seems to be at issue here which
is the 7%, 10" and the 14™. [Appendix p 141A.]
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Similarly, trial counsel for Annapolis Hospital was denied the opportunity to ask questions
regarding the decedent’s non-compliant behavior and the causal link with the stroke and ultimate
death:

Mr. Dolenga: We want to ask him the same questions as to

whether he believes she had an obligation to follow
up with Dr. Vicencio or follow up in September of
1994 when she didn’t, follow up with her family
doctor at that point, take her medications, and
whether he believes that was also a proximate
cause of her death. [Appendix p 167A.]

Such request was denied (Appendix p 168A).°

F. Conclusion

The jury should have been allowed to consider whether the injury was proximately caused
by the separate, independent act of the plaintiff’s decedent in failing to follow and heed her
doctor’s advice regarding the taking of her medication and seeking treatment, as well as the
emergency room physicians who saw her a year later. If the stroke was caused by the separate and
independent negligent acts of these doctors or even another tortfeasor (such as in the case of an

automobile accident), the liability of each would be determined by the fault attributed to each.

There is no limitation in the Michigan comparative negligence statute which provides that the

In response to the application filed with this Court, plaintiff’s
counsel improperly characterized the testimony of defendant’s
experts. Contrary to statements in plaintiff’s response brief to the
application, defendants’ experts did not testify that if the decedent
had been hospitalized and anti-coagulation therapy administered,
the decedent would not have died. Rather, these experts in
response to such questions on cross examination simply stated that
“there was that possibility”’(Appendix p 177A ) or that it was
possible that anticoagulation therapy may have been of some
benefit or that she may have survived (Appendix pp 130A, 134A-
135A, 137A).
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comparative fault of the plaintiff in a medical malpractice action prior to the time she sought
treatment by the defendants can not be considered by the jury. The Court of Appeals and the trial
court erred in grafting such a limitation onto the Michigan comparative negligence statute.

Evidence was presented by defendant both as to such negligence and proximate cause and
further evidence would have been introduced and elicited if allowed by the trial court. The jury
was improperly precluded from considering the negligence of the decedent prior to the treatment
at issue. Such error cannot be considered harmless.

Based on the evidence that was presented, and further evidence that could have been
presented, it can only be concluded that a jury could have found that the decedent was negligent
prior to April 7, 1995 and that such negligence was a cause of the fatal stroke. The trial court’s
limitation on the admission of evidence and its instructions to the jury were erroneous and
inconsistent with substantial justice and not harmless error.

II. The exceptions which allow application of the higher tier of the non-

economic damages cap do not apply where the patient is deceased at
the time the verdict is rendered and the judgment entered.

The lower tier of the non-economic damages cap in MCL 600.1483 should have been
applied in this case, as none of the exceptions which trigger the application of the higher cap
apply. Based on the clear and unambiguous language of the cap statute, the exceptions for
application of the higher tier only apply if the injured patient is currently living at the time of entry
of the verdict and judgment. This action was brought under the wrongful death act by the “estate
of Betty Shinholster.” The patient was deceased at the time the action was filed, at the time the

verdict was rendered and at the time the judgment was entered. Under the cap statute, the

exceptions must be deemed satisfied at the time the verdict and judgment is entered for the higher
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tier cap to apply. Such is dictated by the temporal point fixed by the statute as well as the cap
statute’s use of the present tense in the provisions outlining the exceptions.
A. Standard of review and how issue was preserved.

Issues of statutory construction are questions of law and are thus reviewed de novo.
Robertson v Daimler Chrysler Corp, 465 Mich 732, 739; 641 NW2d 567 (2002). Defendants
raised the issue of the inapplicability of the higher tier cap at trial and in post-trial motions (Tr of
9/13/99, pp 10 - 25 and Tr of 2/11/00 pp 5 - 10).

B. Introduction to the cap statute.

A cap on non-economic damages in medical malpractice actions was first adopted by the
Legislature in 1986 PA 178. This prior version provided that a cap on non-economic damages
in the amount of $225,000 (to be adjusted annually by the Consumer Price Index (“CPI”")) would
be applied unless one of seven exceptions applied. These exceptions included death, as well as
an intentional tort, a foreign object wrongfully left in the body of the patient, an injury involving
the reproductive system of the patient, discovery of the existence of the claim prevented by
fraudulent conduct, a limb or organ was wrongfully removed and loss of a vital bodily function
(pertinent statutory provisions including the 1986 version of MCL 600.1483 are attached as
Addendum B).

Subsequently, in 1993 PA78, the Legislature decided to revise and amend the cap statute
eliminating several of these seven exceptions, including the exception for death. The cap onnon-
economic damages in medical malpractice actions set forth in MCL 600.1483, as amended by
1993 PA 78, provides for a two tier cap on non-economic damages in medical malpractice

actions. Section 1483 limits non-economic damages in medical malpractice actions to
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$280,000.00 (again adjusted yearly by the CPI), with three exceptions to which a higher tier
$500,000.00 (also adjusted yearly by the CPI) is applicable (Addendum A). Section 1483(1)
provides:

(1) In an action for damages alleging medical malpractice by
or against a person or party, the total amount of damages for non-
economic loss *** recoverable by all plaintiffs, resulting from the
negligence of all defendants, shall not exceed $280,000.00 unless,
as a result of the negligence of 1 or more of the defendants, 1 or
more of the following exceptions apply as determined by the court
pursuant to section 6304, in which case damages for non-economic
loss shall not exceed $500,000.00:

(a) The plaintiff is hemiplegic, paraplegic, or
quadriplegic resulting in a total permanent
functional loss of 1 or more limbs caused by 1 or
more of the following:

(i) Injury to the brain.

(i)  Imjury to the spinal cord.
(b)  The plaintiff has permanently impaired
cognitive capacity rendering him or her incapable
of making independent, responsible life decisions
and permanently incapable of independently
performing the activities of normal, daily living.
©) There has been permanent loss of or
damage to a reproductive organ resulting in the
inability to procreate. [Addendum A.]

As set forth above, the current version of section 1483 provides that the non-economic

damages recoverable in a medical malpractice action shall not exceed $280,000.00 (adjusted

yearly by the CPI) unless one of three exceptions applies.” Those three exceptions are: (1) injury

7 The cap amount that existed at the time this cause of action arose as adjusted by
the Consumer Price Index was $298,052.00.
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to the brain or spinal cord, causing some form of plegia, (2) permanent impairment of cognitive
capacity, or (3) damage to a reproductive organ resulting in an inability to procreate.
C. Based on the clear and unambiguous language of the
cap statute, the lower tier clearly applies where the
patient is deceased at the time the verdict is entered.

In this case, death ensued before the case was filed and proceeded to trial and verdict.
Because the action was one of wrongful death at the time the verdict was entered, the exceptions
which allow application of the higher tier cap do not apply. Such is evidenced from the
Legislature’s use of “present tense” in the provisions of section 1483 governing the exceptions
for application of the higher tier cap, as well as the temporal point fixed by MCL 600.6098.

When faced with questions of statutory interpretation, our
obligation is to discern and give effect to the Legislature’s intent
as expressed in the words of the statute. We give the words of a
statute their plain and ordinary meaning, looking outside the
statute to ascertain the Legislature’s intent only if the statutory
language is ambiguous. . . \When parsing a statue, we presume
every word is used for a purpose. As far as possible, we give
effect to every clause and sentence. [Pohutski v City of Allen Park,
465 Mich 675, 633-684; 641 NW2d 219 (2002).]

The Legislature drafted the cap statute in the present tense, using the word “is” and “has”
in the exceptions: “Plaintiff is hemiplegic, paraplegic, or quadriplegic resulting in a total

b2

permanent functional loss of one (1) or more limbs . ...”, “The plaintiff has permanently
impaired cognitive capacity . . . . ,” and “There has been permanent loss of a damage to a
reproductive organ . . . . [MCL 600.1483.]

By use of “is” the “third person singular present tense” as well as “has,” the Legislature

has indicated that the plaintiff must presently have such conditions. As this Court recently

recognized, the use of a verb tense by the Legislature is significant in construing statutes.
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Michalski v Revven Bar-Levav, 463 Mich 723, 733; 625 NW2d 754 (2001), see also United

States v Wilson, 503 US 329, 333; 112 S Ct 1351; 117 L Ed 2d 593 (1992); United States v

Valentine, 63 F3d 459, 463 (CA6 1995).

The provisions of MCL 600.6098 also evidence the intent of the Legislature that the
releyant point in time is when the verdict was rendered or when the judgment was entered.
Section 6098 provides that the cap is applied after the jury has rendered its verdict:

A judge presiding over an action alleging medical malpractice
shall review each verdict to determine if the limitation on
noneconomic damages provided for in section 1483 applies. If the
limitation applies, the court shall set aside any amount of
noneconomic damages in excess of the amount specified in section
1483. [See Addendum A.}

Similarly, section 6304(5) also provides for application of the cap and a determination of
what cap limit applies “after” the jury returns a verdict:

In an action alleging medical malpractice, the court shall reduce an
award of damages in excess of 1 of the limitations set forth in
section 1483 to the amount of the appropriate limitation set forth
in section 1483. The jury shall not be advised by the court or by
counsel for either party of the limitations set forth in section 1483
or any other provision of section 1483.

Thus, pursuant to the explicit provisions of section 6098, the court determines whether
the limitations on noneconomic damages apply after the verdict is rendered by the jury. If the trial
court finds such a limitation applicable, the statute requires that the judge “set aside any amount
of noneconomic damages in excess of the amount specified in section 1483.” Thus, the
Legislature has determined the time when the cap is to be applied is after the jury has rendered

a verdict. At that time the trial court must determine if the cap applies and, if so, which cap tier

is applicable. The time period for application of the cap is thus, based on this clear statute, after
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the jury’s verdict.

This temporal point, after the rendering of a verdict, is linked to the Legislature’s use of
the present tense in the provisions governing the exceptions which must be met for application
of the higher tier cap. By use of the present tense in such provisions, the Legislature has
evidenced its intent that the time to determine whether such exceptions can be met is at the time
the verdict is rendered and judgment is to be entered.

In response to the application, plaintiff attempted to place the temporal frame of reference
to be at the time of the defendant’s alleged negligence, focusing on the opening paragraph of
section 1483 which provides:

In an action for damages alleging medical malpractice by or
against a person or party, the total amount of damages for non-
economic loss *** recoverable by all plaintiffs, resulting from the
negligence of all defendants, shall not exceed $280,000.00 unless,
as a result of the negligence of 1 or more of the defendants, 1 or
more of the following exceptions apply as determined by the court
pursuant to section 6304, in which case damages for non-economic
loss shall not exceed $500,000.00 [MCL 600.1483(1); emphasis
added.]

Such phrase does not supply a temporal frame of reference but rather simply provides that
the injuries, even if technically within the exception, must have been “caused” by the negligence
of the defendants. If the patient is “hemiplegic, paraplegic, or quadriplegic resulting in a total
permanent functional loss of one (1) or more limbs for periods,” or “has suffered permanently
impaired cognitive capacity,” or has suffered “permanent loss of a damage to a reproductive
organ,” such injuries must have been proximately caused by the defendant’s alleged negligence.

This statutory requirement addresses “proximate cause” not the temporal framework for

application of the exceptions.
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In relying on these words, plaintiff ignored the words which followed: “as determined by
the court pursuant to section 6304." As discussed above, under MCL 600.6304 and MCL
600.6098, the court determines the applicability of the exceptions for application of the higher tier
cap “after” the verdict is rendered. This is the time reference relevant to determining which tier

of the cap applies.

P

Such is consistent with the provisions of the wrongful death act, MCL 600.2922. This
statutory provision makes clear that the damages recoverable in a wrongful death action may be
different than those which could have been recovered if the patient had survived:

In every action under this section, the court or jury may award
damages as the court or jury shall consider fair and equitable,
under all the circumstances including reasonable medical, hospital,
funeral, and burial expenses for which the estate is liable;
reasonable compensation for the pain and suffering, while
conscious, undergone by the deceased person during the period
intervening between the time of the injury and death, and damages
for the loss of financial support and the loss of the society and
companionship of the deceased.

Under that statute, where the patient dies after a suit is filed and plaintiff’s claim then
includes that death was caused by the alleged negligent acts of the defendant, the action must be
amended to be brought under the wrongful death act. Damages recoverable under the wrongful
death act can be different than those recoverable where death has not ensued. For instance, if a
patient/plaintiff lives, he or she may recover for lost wages/earning capacity.® However, where

death occurs prior to verdict, the estate is limited to “loss of financial support” (in addition to

loss of society and companionship). See Baker v Slack, 319 Mich 703; 30 NW2d 403 (1948)

Of course, if the death is not related, the plaintiff’s claims of loss
wages would be limited to the date of death as any future loss
would not be caused by the defendant’s alleged negligence.
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(loss recoverable by family members does not extend to future hope of inheritance or lost wages
of the decedent, but only to financial support proven to have been given or reasonably expected).

Further, loss of society and companionship can be recovered by family members who would not

have claims for the analogous loss of consortium if the patient had lived. See Sizemore v Smock,
430 Mich 283; 422 NW2d 666 (1988). Thus, the Legislature’s decision to restrict the higher tier
cap to those patients who are living at the time of the verdict and judgment is consistent with the
changes to the damages recoverable when an action is brought pursuant to the wrongful death
statute.

In response to the application, plaintiff improperly characterized the analysis of this Court

in Michalski, supra. While plaintiff was correct that this Court addressed the impact of the tense

of the verbs in question, ruling that the “present” tense referred not to events existing as of the
time of trial, but to events existing during the employment of the plaintiff in Michalski, plaintiff
failed to inform this Court that this was due to a correct reading of the statute in question. That
statute was the Handicapper Civil Rights Act (HCRA) which provides that “[a]n employer shall
not . . .[d]ischarge or otherwise discriminate against an individual . . . because of a handicap that
is unrelated to the individual’s ability to perform the duties of a particular job or position.” 463
Mich at 730, citing MCL 37.1202(1)(b). Further, the HCRA defines handicap for employment
related purposes as a determinable physical or mental characteristic which “substantially limits
1 or more of the major life activities” or as “[b]eing regarded as having a determinable physical
or mental characteristic.” 463 Mich at 730 - 731, citing MCL 37.1103(e). Thus, HCRA

specifically provides that the physical or mental characteristic must be evaluated as it existed or

was perceived at the time of employment. Such a holding is not inconsistent with the reading

39




defendant submits is mandated here. Here the Legislature has also set the time when the cap’s
tier exceptions must be evaluated and determined to exist. Such is the time after the jury’s
verdict, when the trial court enters the judgment.

The Legislature specifically used the present tense when referencing the conditions which
must exist for the higher tier of the damages cap to apply. Further, thg Legislature has provided
that the time to determine the applicability of the non-economic damages cap, and which tier
applies, is after the jury has rendered the verdict. Thus, by fixing the temporal point after the
verdict and using the present tense in the cap statute itself, the Legislature has unambiguously set
forth its intention that the patient be alive at the time the damages are awarded. As aresult, where
death ensues prior to the verdict, the lower tier cap in MCL 600.1483 applies.

D. The Legislature specifically rejected as an exception to the lower tier
of the non-economic damages cap injuries which result in death.

While defendant submits that the language of section 1483 clearly and unambiguously
requires application of the lower tier cap in this wrongful death action, even if the action is found
to be ambiguous by this Court, the legislative history reveals that the Legislature intended the
lower tier cap to apply in death actfons. Prior to the adoption of the 1993 version of the cap
statute, several attempts were made by some House Representatives and/or Senators to include
death as an exception to the lower cap. Attached as Addendum C are several excerpts of the
journals where various Legislators proposed changes to the cap, including a death exception. No
such exception was adopted by the legislative body as a whole. See In re Brzezinski, 214 Mich

App 652, 665; 542 NW2d 871 (1995), rev’d on other grounds 454 Mich 890; 562 NW2d 785

(1997), Dept of Transp v Thrasher, 196 Mich App 320, 323; 493 NW2d 457 (1992), aff’d 446
Mich 61; 521 NW2d 214 (1994) (a court may consider journals chronicling legislative history and
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the changes in the bill during its passage).

Excerpts of the Senate Journal for the Legislative Session held on June 29, 1993 are
excellent examples that the Legislature understood and intended that the lower tier damages cap
would apply to claims for wrongful death. For example, then Senator Kelly, strenuously protested
the changes to section 1483 in the 1993 Tort Reform Act, specifically referencing the fact that
death is no longer one of the second tier injuries under this legislation, stating that he believed
such would impact the fundamental rights of that person:

We have done something in this legislation that hadn’t been
contemplated in previous attempts. This is ludicrous on its face.
Madam President death is no longer one of those second-tier
offenses under this legislation. It becomes a minor consideration
in the course of a physician’s malpractice, so that even though the
person, even though that doctor had a duty that was owed to that
particular victim. And even though the doctor may have breached
that duty and it results in that person’s death, we’ve now
eliminated them from due process that would normally be
available to anyone else in our judicial system. [See Addendum D;
emphasis added.]

Clearly, Senator Kelly recognized the Legislature’s intent was to remove death as an
exception to applying the lower tier cap and that, not only the damage cap statute as a whole, but
the lower cap would apply to death cases. In addition, attempts were made after the 1993 act was
passed to again add “death” as an exception to the cap on non-economic damages, but such
proposed amendment exception was also rejected. (See House Journal, April 27, 1995 attached
hereto as Addendum E). These excerpts clearly indicate that the Legislature considered which

damages cap should apply to wrongful death claims. Equally evident is that the Legislature

clearly and unambiguously rejected such a “death” exception to the lower tier cap.
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In adopting the tort reform provisions in 1993, 1993 PA 178, itis clear that the Legislature
wished to eliminate frivolous lawsuits and decrease the amount of non-economic damages
recoverable for the purpose of decreasing the cost of medical malpractice insurance. It was the
Legislature’s belief that the current system promoted litigiousness and resulted in the high cost
of insurance, resulting in a negative effect on health care in this state:

Using survey results and anecdotal evidence, critics of the current
system maintain that litigiousness and the high cost of insurance
in Michigan drive out physicians, either literally out of the state,
or out of practice through early retirement; many other physicians
choose to remain in practice, but eliminate costly elements such as
obstetrics that carry a comparatively high risk for lawsuits ($1
million per occurrence/$3 million aggregate obstetrical coverage
in Detroit area costs $134,000 annually; for $100,000/$300,000
coverage, the annual cost is $63,000). The medical liability
climate thus is held partly responsible for problems that people in
urban centers and rural areas have in obtaining medical care, as
well as responsible for increasing health care costs by forcing
physicians to practice “defensive medicine.” [House Legislative
Analysis section, p 1, attached as Addendum F.]

Applying the higher tier of the cap in a case such as this, where death occurred prior to the
filing of the suit and prior to the jury verdict, would not further the Legislature’s purpose behind
the cap statute. The Legislature specifically declined to include a death exception.

E. Plaintiff waived any argument that the cap does not apply in
death cases.

Recently, the Court of Appeals issued a decision in Jenkins v Patel, 256 Mich App 112;
662 NW2d 453 (2003), Iv gtd __ Mich __; 671 NW2d 538 (203) holding that the damages cap
in MCL 600.1483 does not apply in actions brought under the wrongful death statute, MCL
600.2922. However, as the Court of Appeals recognized in this case, plaintiff never argued that

the damages cap in MCL 600.1483 does not apply in wrongful death actions (Appendix p 267A).

42




It is well established that an issue not raised below is waived on appeal. See Napier v Jacobs, 429

Mich 222, 227-228; 414 NW2d 862 (1987).°
III. The trial court erred in not reducing future damages in this
death case to their present value regardless of the age of the
decedent at the time of the death or the age of the personal
representative.
Since the patient was deceased at the time of the filing of the complaint, the
provisions of MCL 600.6311, which exempts the reduction to present value to plaintiffs over 60
years of age at the time of judgment, do not apply. Both the trial court and the Court of Appeals
erred in construing the statute to allow for a non-reduction to present value of future damages in
a wrongful death action.
A. Standard of review and how issue was preserved.
Issues of statutory construction are questions of law and are thus reviewed de
novo. Robertson v Daimler Chrysler Corp, 465 Mich 732, 739; 641 NW2d 567 (2002). Theissue
was raised after the verdict (Tr of 2/11/00, pp 7 - 11).
B. In this wrongful death action, the “60 years of age”
exception in MCL 600.6311 does not apply to preclude
reduction of damages given to the decedent’s heirs. -
MCL 600.6306 provides that future economic and non-economic damages, less medical

care costs, be reduced to present cash value:

(1) After a verdict rendered by a trier of fact in favor of a plaintiff,
an order of judgment shall be entered by the court. Subject to

Defendant does not waive its position that the cap is applicable in
wrongful death actions and the Jenkins decision was wrongfully
decided. In the event that this Court may consider the issue, even
though not properly raised by plaintiff, defendant requests that this
Court allow defendant to brief the issue.
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section 2959, the order of judgment shall be entered against each
defendant, including a third-party defendant, in the following order
and in the following judgment amounts:

(a) All past economic damages, less collateral source payments as
provided for in section 6303.

(b) All past noneconomic damages.

(c) All future economic damages, less medical and other health
care costs, and less collateral source payments determined to be
collectible under section 6303(5) reduced to gross present cash
value.

(d) All future medical and other health care costs reduced to gross
present cash value.

(e) All future noneconomic damages reduced to gross present cash
value.

(f) All taxable and allowable costs, including interest as permitted
by section 6013 or 6455 on the judgment amounts. [See
Addendum A.]

An exception to the reduction of present value under this section exists in MCL 600.6311,

which states that section 6306 only applies to “plaintiffs” who are 60 years of age or older at the

time of the judgment:

Sections 6306(1)(c), (d), and (e), 6307, and 6309 do not apply to
a plaintiff who is 60 years of age or older at the time of judgment.
[See Addendum A.]

In its opinion, the Court of Appeals held that there was an ambiguity in section 6311 as
to the meaning of the word *“plaintiff” but that it did not need to resolve this ambiguity because

both the personal representative of the estate and the decedent were over 60 years of age at the

time of the judgment (Appendix 269A).
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Defendant submits that the ambiguity in this statute does need to be resolved in this case.
“Plaintiff” is not defined in the statute. Mrs. Shinholster was deceased at the time of the
judgment. A wrongful death action, pursuant to MCL 600.2922 provides that the “[e]very action
under this section shall be brought by, and in the name of, the personal representative of the estate
of the deceased person.” The estate of course is not “60" years of age.'” The persons who can
seek recover under the estate and awarded by the jury include the deceased’s spouse, children,
descendants, parents, grandparents, brothers and sisters. See MCL 600.2922(3). Thus, some, all
or none of these persons may be over 60 years of age at the time of the judgment.

The purpose behind section 6311 was evidently to allow an elderly plaintiff full use of
any recovery immediately. In a death case, this purpose is moot and/or irrelevant since the true
plaintiff is deceased. Further, since the persons whose damages may be the subject of the jury’s
award and/or who may take any award may be younger than 60 years of age, such purpose is not
advanced.

If plaintiff’s interpretation of the section 6311 is adopted (that the age of the personal
representative is the age to be considered), the statutory requirement of reduction to present value
could, and likely will be easily usurped. The estate simply needs to have a personal representative
over 60 years of age appointed by the probate court. Of course the personal representative need

not be a relative of the decedent and need not take under the estate. Further, a personal

10 Contrary to the plaintiff’s claims in response to the application for

leave, if the “plaintiff” is deemed to be the decedent, such does not
preclude application of comparative negligence principles. The
comparative negligence statute, MCL 600.2959 does not limit
damages to a “plaintiff” but rather provides that the reduction must
be by “the percentage of comparative fault of the person upon
whose injury or death the damages are based.”
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representative is not personally liable for any costs that may be incurred by the estate.

Pursuant to MCL 600.6306(2), present cash value is calculated by using a 5% annual
discount rate. The jury here awarded five years of future economic damages, at $9,700.00 per
year, for a total of $48,500.00. It also awarded five years of future non-economic damages at
$62,500 per year, for a total of $312,500.00 (Appendix p 244A). The trial court should have
reduced these future damages to present cash value. Future economic damages should have been
reduced by $6,504.08 to $41,995.92 and future non-economic damages by $41,907.71 to

$270,592.29.
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RELIEF REQUESTED

WHEREFORE, Annapolis Hospital, an assumed name for Oakwood United Hospitals,

Inc., respectfully requests that this Honorable Court reverse the Court of Appeals’ opinion and
the trial court’s orders and hold that a new trial is required because the trial court improperly
limited evidence as to the decedent’s comparative negligence and improperly precluded the jury’s
consideration of such negligence, that any non-economic damages awarded in this case must be
reduced to the lower tier cap of MCL 600.1483 and that any future damages awarded in this case
must be reduced to their present value pursuant to MCL 600.6306. Defendant further requests
costs and attorney fees.

Respectfully submitted,

TANOURY, CORBET, SHAW & NAUTS

BY:%/Z /"é} W

LINDA M. GARBARINO (P38359)
Attorney for Defendant Annapolis Hospital
645 Griswold, Suite 2800

Detroit, MI 48226

(313) 964-6300

DOLENGA & DOLENGA, P.L.L.C.

BY: J’/:M b«’&«—f.ﬂ,

MICHAEL D. DOLENGA (P48794)
Co-Counsel for Defendant Annapolis Hospital
30850 Telegraph Road, Suite 250

Bingham Farms, MI 48025

(248) 988-9922

Dated: January 16, 2004
IALMG\APPEALS\SHINHOLSTER \Pleading\SCt Brf 12-15-03.wpd
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ADDENDUM A



Page 2 of 3

MI ST 600.1483 Page 1
M.C.L.A. 600.1483

P
MICHIGAN COMPILED LAWS ANNOTATED
CHAPTER 600. REVISED JUDICATURE ACT OF 1961
REVISED JUDICATURE ACT OF 1961
CHAPTER 14. GENERAL PROVISIONS
=600.1483. Medical malpractice action; noneconomic loss damages

Sec. 1483. (1) In an action for damages alleging medical malpractice by or against a person or party, the total »
amount of damages for noneconomic loss recoverable by all plaintiffs, resulting from the negligence of all
defendants, shall not exceed $280,000.00 unless, as the result of the negligence of 1 or more of the defendants, 1 or
more of the following exceptions apply as determined by the court pursuant to section 6304, [FN1] in which case
damages for noneconomic loss shall not exceed $500,000.00:

(a) The plaintiff is hemiplegic, paraplegic, or quadriplegic resulting in a total permanent functional loss of 1 or
more limbs caused by 1 or more of the following:

() Injury to the brain.

(i) Injury to the spinal cord.

(b) The plaintiff has permanently impaired cognitive capacity rendering him or her incapable of making
independent, responsible life decisions and permanently incapable of independently performing the activities of
normal, daily living.

(¢) There has been permanent loss of or damage to a reproductive organ resulting in the inability to procreate.

(2) In awarding damages in an action alleging medical malpractice, the trier of fact shall itemize damages into
damages for economic loss and damages for noneconomic loss.

(3) As used in this section, "noneconomic loss" means damages or loss due to pain, suffering, inconvenience,
physical impairment, physical disfigurement, or other noneconomic loss.

noneconomic loss

(4) The state treasurer shall adjust the limitation on damages for noneconomic loss set forth in subsection (1) by an
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amount determined by the state treasurer at the end of each calendar year to reflect the cumulative annual
percentage change in the consumer price index. As used in this subsection, "consumer price index” means the most
comprehensive index of consumer prices available for this state from the bureau of labor statistics of the United
States department of labor.

consumer price index
CREDIT(S)
P.A.1961, No. 236, § 1483, added by P.A.1986, No. 178, § 1, Eff. Oct. 1, 1986. Amended by P.A.1993, No. 78, §
1, Eff. April 1, 1994.
[FN1]M.C.L.A. § 600.6304.
M. C. L. A. 600.1483, MI ST 600.1483

Current through P.A.2003, No. 233
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END OF DOCUMENT

Copr. © West 2004 No Claim to Orig. U.S. Govt. Works

http://print. westlaw.com/delivery.html?dest=atp&dataid=B0055800000010420003437442...  1/15/2004



Page 2 of 4

MI ST 600.2922 Page 1
M.C.L.A. 600.2922

C

MICHIGAN COMPILED LAWS ANNOTATED

CHAPTER 600. REVISED JUDICATURE ACT OF 1961

REVISED JUDICATURE ACT OF 1961

CHAPTER 29. PROVISIONS CONCERNING SPECIFIC ACTIONS
=600.2922. Wrongful death

Sec. 2922. (1) Whenever the death of a person or injuries resulting in death shall be caused by wrongful act,
neglect, or fault of another, and the act, neglect, or fault is such as would, if death had not ensued, have entitled the
party injured to maintain an action and recover damages, the person who or the corporation that would have been
liable, if death had not ensued, shall be liable to an action for damages, notwithstanding the death of the person
injured, and although the death was caused under circumstances that constitute a felony.

(2) Every action under this section shall be brought by, and in the name of, the personal representative of the estate
of the deceased person. Within 30 days after the commencement of an action, the personal representative shall
serve a copy of the complaint and notice as prescribed in subsection (4) upon the person or persons who may be
entitled to damages under subsection (3) in the manner and method provided in the rules applicable to probate
court proceedings.

(3) Subject to sections 2802 to 2805 of the estates and protected individuals code, 1998 PA 386, MCL 700.2802 to
700.2805, the person or persons who may be entitled to damages under this section shall be limited to any of the
following who suffer damages and survive the deceased:

(a) The deceased's spouse, children, descendants, parents, grandparents, brothers and sisters, and, if none of these
persons survive the deceased, then those persons to whom the estate of the deceased would pass under the laws of
intestate succession determined as of the date of death of the deceased.

(b) The children of the deceased's spouse.

(c) Those persons who are devisees under the will of the deceased, except those whose relationship with the
decedent violated Michigan law, including beneficiaries of a trust under the will, those persons who are designated
in the will as persons who may be entitled to damages under this section, and the beneficiaries of a living trust of
the deceased if there is a devise to that trust in the will of the deceased.

(4) The notice required in subsection (2) shall contain the following:

(a) The name and address of the personal representative and the personal representative's attorney.
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(b) A statement that the attorney for the personal representative shall be advised within 60 days after the mailing of
the notice of any material fact that may constitute evidence of any claim for damages and that failure to do so may
adversely affect his or her recovery of damages and could bar his or her right to any claim at a hearing to distribute
proceeds.

(c) A statement that he or she will be notified of a hearing to determine the distribution of the proceeds after the
adjudication or settlement of the claim for damages.

(d) A statement that to recover damages under this section the person who may be entitled to damages must present
a claim for damages to the personal representative on or before the date set for hearing on the motion for
distribution of the proceeds under subsection (6) and that failure to present a claim for damages within the time
provided shall bar the person from making a claim to any of the proceeds.

(5) If, for the purpose of settling a claim for damages for wrongful death where an action for those damages is
pending, a motion is filed in the court where the action is pending by the personal representative asking leave of the
court to settle the claim, the court shall, with or without notice, conduct a hearing and approve or reject the
proposed settlement.

(6) In every action under this section, the court or jury may award damages as the court or jury shall consider fair
and equitable, under all the circumstances including reasonable medical, hospital, funeral, and burial expenses for
which the estate is liable; reasonable compensation for the pain and suffering, while conscious, undergone by the
deceased person during the period intervening between the time of the injury and death; and damages for the loss
of financial support and the loss of the society and companionship of the deceased. The proceeds of a settlement
or judgment in an action for damages for wrongful death shall be distributed as follows:

(a) The personal representative shall file with the court a motion for authority to distribute the proceeds. Upon the
filing of the motion, the court shall order a hearing.

(b) Unless waived, notice of the hearing shall be served upon all persons who may be entitled to damages under
subsection (3) in the time, manner, and method provided in the rules applicable to probate court proceedings.

(c) If any interested person is a minor, a disappeared person, or an incapacitated individual for whom a fiduciary is
not appointed, a fiduciary or guardian ad litem shall be first appointed, and the notice provided in subdivision (b)
shall be given to the fiduciary or guardian ad litem of the minor, disappeared person, or legally incapacitated
individual.

(d) After a hearing by the court, the court shall order payment from the proceeds of the reasonable medical,
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hospital, funeral, and burial expenses of the decedent for which the estate is liable. The proceeds shall not be
applied to the payment of any other charges against the estate of the decedent. The court shall then enter an order
distributing the proceeds to those persons designated in subsection (3) who suffered damages and to the estate of
the deceased for compensation for conscious pain and suffering, if any, in the amount as the court or jury considers
fair and equitable considering the relative damages sustained by each of the persons and the estate of the deceased.
If there is a special verdict by a jury in the wrongful death action, damages shall be distributed as provided in the
special verdict.

(e) If none of the persons entitled to the proceeds is a minor, a disappeared person, or a legally incapacitated
individual and all of the persons entitled to the proceeds execute a verified stipulation or agreement in writing in
which the portion of the proceeds to be distributed to each of the persons is specified, the order of the court shall
be entered in accordance with the stipulation or agreement.

(7) A person who may be entitled to damages under this section must present a claim for damages to the personal
representative on or before the date set for hearing on the motion for distribution of the proceeds under subsection
(6). The failure to present a claim for damages within the time provided shall bar the person from making a claim
to any of the proceeds.

(8) A person who may be entitled to damages under this section shall advise the attorney for the personal
representative within 60 days after service of the complaint and notice as provided for under subsection (2) of any
material fact of which the person has knowledge and that may constitute evidence of any claim for damages. The
person's right to claim at a hearing any proceeds may be barred by the court if the person fails to advise the
personal representative as prescribed in this subsection.

(9) If a claim under this section is to be settled and a civil action for wrongful death is not pending under this
section, the procedures prescribed in section 3924 of the estates and protected individuals code, 1998 PA 386,
MCL 700.3924, shall be applicable to the distribution of the proceeds.

M. C.L. A. 600.2922, MI ST 600.2922
Current through P.A.2003, No. 233

Copr. © West Group 2004. All rights reserved.
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C

MICHIGAN COMPILED LAWS ANNOTATED

CHAPTER 600. REVISED JUDICATURE ACT OF 1961

REVISED JUDICATURE ACT OF 1961

CHAPTER 29. PROVISIONS CONCERNING SPECIFIC ACTIONS
-+600.2957. Tort actions; allocation of liability by trier of fact; percentage of fault, considerations;
amended pleadings against nonparties, limitation period; defenses or immunities

Sec. 2957. (1) In an action based on tort or another legal theory seeking damages for personal injury, property
damage, or wrongful death, the liability of each person shall be allocated under this section by the trier of fact and,
subject to section 6304, [FN1] in direct proportion to the person's percentage of fault. In assessing percentages of
fault under this subsection, the trier of fact shall consider the fault of each person, regardless of whether the person
is, or could have been, named as a party to the action.

(2) Upon motion of a party within 91 days after identification of a nonparty, the court shall grant leave to the
moving party to file and serve an amended pleading alleging 1 or more causes of action against that nonparty. A
cause of action added under this subsection is not barred by a period of limitation unless the cause of action would
have been barred by a period of limitation at the time of the filing of the original action.

(3) Sections 2956 to 2960 [FN2] do not eliminate or diminish a defense or immunity that currently exists, except
as expressly provided in those sections. Assessments of percentages of fault for nonparties are used only to
accurately determine the fault of named parties. If fault is assessed against a nonparty, a finding of fault does not
subject the nonparty to liability in that action and shall not be introduced as evidence of liability in another action.

CREDIT(S)
P.A.1961, No. 236, § 2957, added by P.A.1995, No. 161, § 1, Eff. March 28, 1996. Amended by P.A.1995, No.
249, § 1, Eff. March 28, 1996.

[FN1]M.C.L.A. § 600.6304.

[FN2] M.C.L.A. §§ 600.2956 to 600.2960.
M. C. L. A. 600.2957, MI ST 600.2957
Current through P.A.2003, No. 233
Copr. © West Group 2004. All rights reserved.
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c

MICHIGAN COMPILED LAWS ANNOTATED

CHAPTER 600. REVISED JUDICATURE ACT OF 1961

REVISED JUDICATURE ACT OF 1961

CHAPTER 29. PROVISIONS CONCERNING SPECIFIC ACTIONS
=2600.2959. Tort actions; comparative fault of injured or dead person; reduction of economic
damages, disallowance of non-economic damages

Sec. 2959. In an action based on tort or another legal theory seeking damages for personal injury, property
damage, or wrongful death, the court shall reduce the damages by the percentage of comparative fault of the person
upon whose injury or death the damages are based as provided in section 6306. [FN1] If that person's percentage
of fault is greater than the aggregate fault of the other person or persons, whether or not parties to the action, the
court shall reduce economic damages by the percentage of comparative fault of the person upon whose injury or
death the damages are based as provided in section 6306, and noneconomic damages shall not be awarded.

CREDIT(S)

P.A.1961, No. 236, § 2959, added by P.A.1995, No. 161, § 1, Eff. March 28, 1996.
[FN1]M.C.L.A. § 600.6306.

M. C. L. A. 600.2959, MI ST 600.2959

Current through P.A.2003, No. 233

Copr. © West Group 2004. All rights reserved.
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C
MICHIGAN COMPILED LAWS ANNOTATED
CHAPTER 600. REVISED JUDICATURE ACT OF 1961
REVISED JUDICATURE ACT OF 1961
CHAPTER 60. ENFORCEMENT OF JUDGMENTS
-+600.6098. Medical malpractice and personal injury actions; review of verdict; new trial

Sec. 609% (1) A judge presiding over an action alleging medical malpractice shall review each verdict to
determine if the limitation on noneconomic damages provided for in section 1483 [FN1] applies. If the limitation
applies, the court shall set aside any amount of noneconomic damages in excess of the amount specified in section
1483.

(2) A judge presiding over a personal injury action shall review each verdict returned by the jury and shall do 1 of
the following:

(a) Concur with the award.

{b) Upon motion by any party, within 21 days of entry of the judgment of the court, grant a new trial to all or some
of the parties, on all or some issues, whenever their substantial rights are materially affected, for any of the
following reasons:

(i) Irregularity in the proceedings of the court, jury, or prevailing party.

(i) An order of the court or abuse of discretion which denied the moving party a fair trial.

(111) Misconduct of the jury or the prevailing party.

(iv) Excessive or inadequate damages appearing to have been influenced by passion or prejudice.

(v) A verdict clearly or grossly inadequate or excessive.

(vi) A verdict or decision against the great weight of the evidence or contrary to law.
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(vii) Material evidence, newly discovered, which could not with reasonable diligence have been discovered and
produced at trial. )

(viii) Error of law occurring in the proceedings or mistake of fact by the court.

(ix) Other grounds as may beprovided for by court rule.

(c) Within 21 days after entry of a judgment, the court on its own initiative may order a new trial for any of the
reasons set forth in subdivision (b). The order shall specify the grounds on which the order is based.

(d) If the court finds that the only error in the trial is the inadequacy or excessiveness of the verdict, the court may
grant a new trial unless, within 14 days, the nonmoving party consents in writing to the entry of judgment in an
amount found by the court to be the lowest or highest amount the evidence will support.

(3) If the moving party appeals, the written consent entered under subsection (2)(d) in no way prejudices the
nonmoving party's argument on appeal that the original verdict was correct. If the nonmoving party prevails on
appeal, the original verdict may be reinstated by the appellate court.

(4) All orders and judgments of the circuit court granting additur or remittitur shall be affirmed on appeal unless
the trial judge committed an abuse of discretion.

CREDIT(S)

P.A.1961, No. 236, § 6098, added by P.A.1986, No. 178, § 1, Eff. Oct. 1, 1986.
[FN1] M.C.L.A. § 600.1483.

M. C. L. A. 600.6098, MI ST 600.6098

Current through P.A.2003, No. 233
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1

MICHIGAN COMPILED LAWS ANNOTATED

CHAPTER 600. REVISED JUDICATURE ACT OF 1961

REVISED JUDICATURE ACT OF 1961

CHAPTER 63. PERSONAL INJURY VERDICTS AND DAMAGES
-600.6304. Multiple defendants; special interrogatories or findings; damages, percentage of fault,
considerations; award; several lability; medical malpractice claims; governmental agencies;
""fault" defined

fault

Sec. 6304. (1) In an action based on tort or another legal theory seeking damages for personal injury, property
damage, or wrongful death involving fault of more than 1 person, including third-party defendants and nonparties,
the court, unless otherwise agreed by all parties to the action, shall instruct the jury to answer special
interrogatories or, if there is no jury, shall make findings indicating both of the following:

(a) The total amount of each plaintiff's damages.

(b) The percentage of the total fault of all persons that contributed to the death or injury, including each plaintiff
and each person released from liability under section 2925d, [FN1] regardless of whether the person was or could
have been named as a party to the action.

(2) In determining the percentages of fault under subsection (1)(b), the trier of fact shall consider both the nature of
the conduct of each person at fault and the extent of the causal relation between the conduct and the damages
claimed.

(3) The court shall determine the award of damages to each plaintiff in accordance with the findings under
subsection (1), subject to any reduction under subsection (5) or section 2955a or 6303, [FN2] and shall enter
judgment against each party, including a third-party defendant, except that judgment shall not be entered against a
person who has been released from liability as provided in section 2925d.

(4) Liability in an action to which this section applies is several only and not joint. Except as otherwise provided in
subsection (6), a person shall not be required to pay damages in an amount greater than his or her percentage of
fault as found under subsection (1). This subsection and section 2956 [FN3] do not apply to a defendant that is
jointly and severally liable under section 6312. [FN4]

(5) In an action alleging medical malpractice, the court shall reduce an award of damages in excess of 1 of the
limitations set forth in section 1483 [FNS5] to the amount of the appropriate limitation set forth in section 1483.
The jury shall not be advised by the court or by counsel for either party of the limitations set forth in section 1483
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or any other provision of section 1483.

(6) If an action includes a medical malpractice claim against a person or entity described in section 5838a(1), 1 of
the following applies:

(a) If the plaintiff is determined to be without fault under subsectiems (1) and (2), the liability of each defendant is
joint and several, whether or not the defendant is a person or entity described in section 5838a(1) .

(b) If the plaintiff is determined to have fault under subsections (1) and (2), upon motion made not later than 6
months after a final judgment is entered, the court shall determine whether all or part of a party's share of the
obligation is uncollectible from that party, and shall reallocate any uncollectible amount among the other parties,
whether or not another party is a person or entity described in section 5838a(1), [FN6] according to their respective
percentages of fault as determined under subsection (1). A party is not required to pay a percentage of any
uncollectible amount that exceeds that party's percentage of fault as determined under subsection (1). The party
whose liability is reallocated continues to be subject to contribution and to any continuing liability to the plaintiff
on the judgment.

(7) Notwithstanding subsection (6), a governmental agency, other than a governmental hospital or medical care
facility, is not required to pay a percentage of any uncollectible amount that exceeds the governmental agency's
percentage of fault as determined under subsection (1).

(8) As used in this section, "fault" includes an act, an omission, conduct, including intentional conduct, a breach of
warranty, or a breach of a legal duty, or any conduct that could give rise to the imposition of strict liability, that is a
proximate cause of damage sustained by a party.

CREDIT(S)

P.A.1961, No. 236, § 6304, added by P.A.1986, No. 178, § 1, Eff. Oct. 1, 1986. Amended by P.A.1993, No. 78, §
1, Eff. April 1, 1994; P.A.1995, No. 161, § 1, Eff. March 28, 1996; P.A.1995, No. 249, § 1, Eff. March 28, 1996.
[FN1]M.C.L.A. § 600.2925d.

[FN2] M.C.L.A. § 600.2955a or 600.6303.

[FN3] M.C.L.A. § 600.2956.
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[FN4] M.C.L.A. § 600.6312.

[FN5] M.C.L.A. § 600.1483.

[FN6] M.C.L.A. § 600.5838a(1).

M. C.L. A. 600.6304, MI ST 600.6304

Cuarrent through P.A.2003, No. 233
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C

MICHIGAN COMPILED LAWS ANNOTATED
CHAPTER 600. REVISED JUDICATURE ACT OF 1961
REVISED JUDICATURE ACT OF 1961

CHAPTER 63. PERSONAL INJURY VERDICTS AND DAMAGES
= 600.6306. Order of judgment; determination

Sec. 6306. (1) After a verdict rendered by a trier of fact in favor of a plaintiff, an order of judgment shall be
entered by the court. Subject to section 2959, [FN1] the order of judgment shall be entered against each defendant,
including a third-party defendant, in the following order and in the following judgment amounts:

(a) All past economic damages, less collateral source payments as provided for in section 6303. [FN2]
(b) All past noneconomic damages.

(c) All future economic damages, less medical and other health care costs, and less collateral source payments
determined to be collectible under section 6303(5) [FN3] reduced to gross present cash value.

(d) All future medical and other health care costs reduced to gross present cash value.
(e) All future noneconomic damages reduced to gross present cash value.

(f) All taxable and allowable costs, including interest as permitted by section 6013 or 6455 [FN4] on the judgment
amounts.

(2) As used in this section, "gross present cash value” means the total amount of future damages reduced to present
value at a rate of 5% per year for each year in which those damages accrue, as found by the trier of fact as provided
in section 6305(1)(b). [FN5]

gross present cash value

(3) If the plaintiff was assigned a percentage of fault under section 6304, [FN6] the total judgment amount shall be
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reduced, subject to section 2959, by an amount equal to the percentage of plaintiff’s fault. When reducing the
judgment amount as provided in this subsection, the court shall determine the ratio of total past damages to total
future damages and shall allocate the amounts to be deducted proportionally between the past and future damages.

CREDIT(S)

P.A.1961, No. 236, § 6306, added by P.A.1986, No. 178, § 1, Eff. Oct. 1, 1986. Amended by P.A.1995, No. 161,
§ 1, Eff. March 28, 1996.

[FN1]M.C.L.A. § 600.2959.

[FN2] M.C.L.A. § 600.6303.

[FN3]M.C.L.A. § 600.6303(5).

[FN4] M.C.L.A. § 600.6013 or 600.6455.

[FN5] M.C.L.A. § 600.6305(1)(b).

[FN6] M.C.L.A. § 600.6304.
M. C. L. A. 600.6306, MI ST 600.6306 .
Current through P.A.2003, No. 233
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C
MICHIGAN COMPILED LAWS ANNOTATED
CHAPTER 600. REVISED JUDICATURE ACT OF 1961
REVISED JUDICATURE ACT OF 1961
CHAPTER 63. PERSONAL INJURY VERDICTS AND DAMAGES
=600.6311. Plaintiffs over age of 60 years; inapplicability of certain provisions

Sec. 6311. Sections 6306(1)(c), (d), and (e), 6307, and 6309 [FN1] do not apply to a plaintiff who is 60 years of
age or older at the time of judgment.

CREDIT(S)

P.A.1961, No. 236, § 6311, added by P.A.1986, No. 178, § 1, Eff. Oct. 1, 1986.
[FN1] M.C.L.A. §§ 600.6306(1)(c), (d), and (e), 600.6307 and 600.6309.

M.C.L. A.600.6311, MI ST 600.6311

Current through P.A.2003, No. 233
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PUBLIC ACTS 1986—No. 178

600.1483 Action for damages alleging medical malpractice;
limitation on noneconomic damages; itemizing damages into
economic and noneconomic damages; ‘‘noneconomic loss’’
defined; increasing limitation on noneconomic loss. [M.S.A.
27A.1483) : ,

Sec. 1483. (1) In an action for damages alleging medical maipractice against a
person or party specified in section 5838a. damages for noneconomic loss which
exceeds 3225.000.00 shall not be a%araed unfess 1 or more of the following
circumstances exist: ’

- {a) There has been a death.
(b) There has been an intentional tort.
{c) A foreign object was wrongfully left in the body of the patient.
{d) The injury involves the reproductive system of the patient.
{e) The discovery of the existence of the claim was prevented by the fraudulent

~ conduct of a health care provider.

(N A limb or organ of the patient was wrongfully removed.
(g) The patient has lost a vital bodily function.

{2) In awarding damages in an action aileging medical malpractice. the trier of
fact shall itemize damages into economic and noneconomic damages.

(3) “Noneconomic loss” means damages or loss due to pain. suffering,
inconvenience. physical impairment. physxcal disfigurement, or other noneconomic

loss.

(4) The limitation on noneconomic damages set forth in subsection (1) shall be
increased by an amountdetermined by the statetreasurer at the end of each calendar
year to reflect the cumulative annual percentage increase in the consumer price
index. As used in .this subsection, "consumer price index” means the most
comprehensive index of consumer prices available for this state from the bureau of
labor statistics of the United States department of labor.
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STATE OF MICHIGAN

T

“/éL/ 7

Journal of the Senate

87th Leglslature
REGULAR SESSION OF 1993

o Senate Chamber, Lansing, Tuesday, June 29, 1993.

10:00 am.

The Senate was called to order by the President, Lieutcnanl:Govemor4C0rmic'B. Binsfeld.

The roll of the Senate was called by the Secretary of the Senate.

Arthurhultz—present
Berryman—present
: Bouchard—present
= Carl—present
© Cherry—present
Cisky—present
% - . Conroy—present
S0 DeGrow-—present

S Dillingham—present A

DiNello—present
Dingeil-—present
Dunaskiss—present
Ehlers—present

Emmons—present
Faust—present
Faxon-—present
Gast—present
Geake—present
Gougeon—present’
Hart—present

Holmes—present -

Hoffman—present -

Honigman—present

Kelly—present
Koivisto—present

McManus—present

Miller—present .
O’Brien—present - ,

- Pollack—present

Posthumus—present
Pridnia—present
Schwarz—present
Smith—present
Stabenow—present

Van Regenmorter—present
Vaughn—opresent
Wartner—present
Welborn—present

) 29 Scnhtérs answered the roll of the Senaté, a cjuofuin.
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- Protest

-

Senator DiNello, under his constitutional right of protest (Art. 1V, Sec. 18), protested against the passage of House -

Bill No. 4760.
Senator DiNello’s statement is as follows: . » '
According to the analysis that [ have in front of me today, House Bill No. 4760 was amended to remove the sunset

to allow the check-off to continue without expiration. I totally disagree with that amendment. I am not against the
check-off for the Non-game Fish and wildlife Fund. I think that’s a good idea. But to let it go on in perpetuity without
a sunset provision is something that 1 objected to, and I don’t think it should have been on this bill. As a matter of fact,
I think we in this legislature ought to be considering more sunset provisions on some of these bills that we’ve passed
around here so we can review them aftera period of time. And I think this bill is going in the wrong direction by taking
off the sunset provision in order to review to see exactly how effective it is. So while I agree with the intent of the bill,
I disagree with the fact that we took off the check-off provision without any further expiration, and I thought that’s the

wrong direction 1o go.
Senator Kelly entered the Senate Chamber. ’

By unanimous consent the Senate returned to the order of
Messages from the House

~

onsent the Senate returned to consideration of the following bill:

A bill to amend sections 1483, 2169, 2912a, 2912d, 2912¢, 5838a, 5851, 5856, and 6013 of Act No. 236 of the
Public Acts of 1961, entitled as amended “Revised judicature act of 1961,” sections 1483, 2169, 29124, 2912e, and
5838a as added and section 5851 as amended by Act No. 178 of the Public Acts of 1986 and section 6013 as amended
by Act No. 50 of the Public Acts of 1987, being sections 600.1483, 600.2169, 600.29122, 60029124, 600.2912e,
600.5838a, 600.5851, 600.5856, and 600.6013 of the Michigan Compiled Laws; and to add sections 955, 2912b, 2912f,
and 2912g. - : S : : : . ‘ Tl

(This bill was considered earlier today, amendments offered and the yeas and nays ordered. See p. 1754.)

The question being on the adoption of the amendment offered by Senator Pollack to the substitute, the Senators voted

as follows: .

Roll Call No.502 . Yeas—37
Arthurhuliz . Dingell . . Hart o Posthixmus :
Berryman "~ Dunaskiss ‘ - . Hoffman Pridnia
Bouchard - Ehlers A Holmes _ ~ Schwarz
Cail Emmons - o "~ Honigman Smith
Cherry . Faust ' Kelly o Stabenow. ,
~ Cisky - -Faxon =~ o Koivisto ’ Van Regenmorter
-Conroy -Gast P McManus .. Vaughn ’ g
.DeGrow Geake . . Miller - Wartner
-Dillingham , Gougeon ‘ " Pollack ' Welborn .
‘DiNello » . ’ - :
Nays—JO ,
f»Excn‘sed'-——O - o - '
- Not Voting—1 : o o o ,
O’Bﬁcn ) R R ’ e e n B - ._ o o

The guestion being on concurring in the House substitute, as amended, the Senators voted as follows:
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Roll Call No, 503 Yeas—27

Arthurhuliz DingeH Gougeon ~ Posthumus

Berryman Dunaskiss Hart Pridnia

Bouchard Ehlers Hoffman Schwarz

Cisky Emmons " Honigman Van Regenmorter

Conroy ~ Faust Koivisto Wartner :
- DeGrow Gast McManus Welborn

DiNello - Geake - Miller

Nays—?ll

Carl ‘Faxon O’Brien . Stabenow

Cherry Holmes _ Pollack Vaughn

Dillingham Kelly ~ Smith. -

Excused—0

Not Voting—0

‘The substitute was concurred in, a majonty of the Senators serving havmg voted therefor.
The question being on concurring in the recommendation of the committee to give the bill immediate effcct
The recommendanon was concurred in, 2/3 of the Senamrs serving having voted therefor. -

Protests ‘ - . -

Scnators Kelly, Sm:th Stabenow, Pol]ack Cherry and Carl ‘under their constitutional nght of protest (Art IV
Sec. 18), protested against concurring in the House substitute, as amended, to Senate Bill No. 270. 3
Senators Kelly and Cherry moved that the statements they madc durmg thc dxscussxon of the bill be prmted as thcxr'

reasons for voting *

The motion prcvaxlcd

Senator Kelly’s statement, in which Senators Smith and Pollack concurred is as fo]!ows
~ To members, for the last decade and a half this has been one of those recurrent issues in chhlgan I've ﬁrst had fo
deal with. When I came here mmaliy it was the termination of the Brown-Mchcly fund and the Brown-McNeely fund
was a state attempt to intervene in the marketplace where private insurance companies would no longer provide the
level of coverage or the type of coverage that physxc;ans in this state needed. At that time it was determined that there
was so much compcntlon for malpractxce insurance in Michigan that we would abolish the state fund and allow private
insurance companies to come in and provide that insurance. And we would take that surplus and convert a good pomon
of it to the state general fund and remit some back to the phys:cxans who had been policyholders.

It was an interesting watershed pomt for us because ever since then we haven’t been able to get any real or accurate
information on what’s taken place in the malpracnce insurance premium environment ever since. Now we 've asked °
repeatedly in legislation and in lawsuits and in mqmnes what the profitability of those firms were and we’ve been
denied access through the courts and through the insurance commissioners, and voluntan}y through the prcmmm
payers who wanted to know as well what the true picture on the malpractice environment is in Michigan. -

So operating in totally ignorance to the facts, operating without any inspherical foundation for the arguments Ihat
are being put forward for this bill, we’re going to tinker with the system. We're gomg to enact some changes that are
going to fnndamcntally shape the quality of justice for people in this state. This bill is a bad bill. This is a bad idea
and we can’t have a good idea and a correction until we know, as [ said, what all the facts are. But what we do know
is that this pieCe of lcg;slauon is going to create what I believe is an unconstitutional, two-tiered system. - ’

There are different types of victims of malpractice who are going to be able to receive differential awards bascd on
who they are, rather than the wrong that was committed. I mean this is analogous in criminal laws in assigning different
types of penalties to criminals based upon whether or not the victim of the crime deserved it or not—a ridiculous
concept. More importantly, it’s a concept that’s going to be challenged in the courts. So all of the comments out there
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about this being some way to limit what attorneys ase going to do of just giving them a gold mine in terms of future
litigation, and believe me, it will be pursued. ‘ -

It will be pursued because it really does impact on the fundamental rights of every person in this state. We have done.
something in this legislation that hadn’t been contemplated in previous attempts. That is ludicrous on its face. Madam
President, death is no longer one of those second-tier offenses under this legislation. It’s becomes a minor
consideration in the course of a physician’s malpractice, so that even though the person, even though that doctor had
a duty that was owed to that particular victim. And even though that doctor may have breached that duty and it results
in that person’s death, we’ve now eliminated them from due process that would normally be available to anyone else
in our judicial system. ' » o

The jydges under this system are given the ultimate authority. Our jury process that was established under the United |
States Constitution is one of those devices to eliminate some of the frustration that people had with unrepresentative
government. Juries are eliminated from the equation. Judges now make the threshold decisions. Judges will have
inordinate authority to determine who will receive and who will be able to rectify the wrongs that have been committed
against them. 1 can’t believe that we want to revert to that monarchial state. I cannot believe that we want to go back

_in terms of the due process that we offer the citizens of this country, of this state. ' ’

*_ What's more important is, if you look at it objectively, if you look at it in the clear and plain-meaning of the language
in the bill, you are stopping information from going to the people who will be making decisions. We have placed not
de minimis burdens on the evidence that may be introduced, but we’ve created incredible thresholds that will keep from
the people who’ll decide whether it will be a judge or a jury—the information that may be necessary for them to come
to the right conclusion. We have restricted those who may offer evidence in court, those who may speak, regardless of -
the truth to a handful of physicians and clinicians who are dependent for their very existence on the people within the

. medical community. We make it impossible for those who are outside this little conspiracy to be able to come forward
and render an objective opinion, even when the wrong is so grievous it may be perceptible to almost anyone. But
there’s no one to point it out, then it is never brought up and it can never be dealt with. -~ - » .

So I think we're compounding public misinformation. I don’t think we are solving any of the problems that we had
set out to solve when the hearings started and when this legislation was offered this last cycle. And I've heard
repeatedly the discussions that this was going to assist physicians. But the economics of where physicians locate, the i
economics of why a physician goes to 2 rural area of works in a particular hospital, regardless of the anecdotal evidence
that’s been offered, is not dependent upon malpractice insurance premiums. Physicians are trained in this state ina
higher proportion to other states. Physicians do their residencies here from all over the country and then they go back
to their homes, just like most of you would do if you had the opportunity to have that kind of education. To manipulate
those numbers and say that they’re leaving because of the malpractice insurance premijums is wrong:

. As to hospital closings, all of you know that this state has been going through a profound contraction over the last
two decades in the delivery of health care services. Partly because of technological costs and capital costs and partly
just because the nature of urban settlements has changed where people live and what they want. [ mean, anyone who
could go to a world-class medical center that’s 45 minutes away in Ann Arbor is going to go to that particular facility
or Burgess in Kent County or Bronson, when the alternative.is to goto a small hospital or small service provider that
may not have the technology and the physicians to deliver it. And most of you know that. But it does give good cover
for voting for this legislation. : : S : e ‘ S e

1 have recommended to Senator Cherry that we put a requirement in the bill, since liis amendment was removed in’
terms of the 20% reduction, we should put a requirement in the bill that when the malpractice premiums go out after
‘this legislation passes that they should include with those premiums a list of all those legislators who voted for this "~
legislation, because believe me, there will not be rate relief. You know it and I know it, and this canard will go on and

- they will come back with further ideas to erode due process and to stop those people who should be held accountable
for malpractice from getting the justice that all of us believe should be exacted against them.

So the insurance companies will have a victory today and it will provide some short-term relief for their

. shareholders. But I'm sure that they have the power. I'm sure they have the suasion of a propaganda campaign that’s
successful in getting them this far to carry them into the next wave of legislation which will probably fall far as well..

Senator Stabenow’s statement is as follows: o : o e v ST

I voted “no” on the previcus bill, in spite of the fact that I'm very concerned about the cost of medical malpractice’
insurance. I've supported reforms in the past. However, after watching what happened after 1986 when we were told
at that time that costs would go down for providers with the reforms that were made then. We didn’t see that happen.
Instead we saw, unfortunately for providers, DRGs and Medicaid rates go down and hospital closings and a lot of other
things that have added to pressures on hospitals and physicians. But we have not seen their premiums go down.

Unfortunately, the bill that was passed does dramatically limit protections fo victims of malpractice. But it does not
fequire that savings from those restrictions to be passed on to health care providers. The bill also was improved by the

Pollack amendment, but it still discriminates against women who’ve had damage to their reproductive systems, which
is of concern to me. : T . :
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It seems to me it’s been another good week for insurance compamcs Last week the Senate eliminated a ma}or
competitor of theirs by eliminating the Accident Fund. This week we're allowing them to limit their costs with no
requwemﬂms that they pass that on to health care providers that we’re concerned about mamtammg in this state. I don’t
think this is as good as we could have done and I'm very concerned that we will be back here in a few more years
hearing about rates going up. And we’l] be back to the table again for the third time, unfortunately, having to address
this on behalf of health care providers.

Senator Cherry’s first statement is as follows:

When this bill was originally before the Senate, I had offered an amendment that would have required malpracucc
premxums to be rolled back-by 20%. I had offered that amendment because the good Senator from the 28th District had
said in the course of debate that a number of insurance companies had testified on this bill and they all felt like they
would be rolling their rates back by at least 20%. 1t seemed to me at the time that if they all felt they could roll back
20%, and if the purpose of the bill was to reduce malpractice premiums, it was only fair that if we were going to reduce
a person 's tort access to remedy, that we assure that the bill accomplish its purpose, which was to reduce malpractice
premiums by 20%.

This body agreed with me and adopted that amendment. In the House, that amendment requlrcd a 20% roll back in
malpracuce premiums was taken out of the bill. So consequently, Madam President, I will be voting *no” oa concurring
in the House substitute and would urge others to do likewise. It seems to me that we’ve all along represented this bill
as an effort to reduce malpractice premiums. The very amendment and provision that would have required that that
happens, has been removed from the bill. On that basis, Madam President, I will vote “no.”-

Senator Cherry’s second statement is as follows:
1 heard a lot of good arguments about how we need to help our physicians; how that is a major issue or that crisis is
a major issue facing the state. There’s much of what’s being said that I agree with. The problem [ have is that the bill
before us doesn’t necessanly help them at all. It does help their insurance company, but there’s no clear guarantee that
their insurance company is going to pass that savings on to those doctors who_need that savings to do all that we want
« them to do. I mean, we’ve been through this. set of reforms before and in fact we saw no financial relief. We in the
Senate guaranteed that there would be financial relief when we passed the bill out of here. We guarantecd that the
“ physicians of the state or prospective physicians would be able to enjoy a less costly malpractice premium which would
attract new doctors, which would assure that our present physicians would remain in business, which would assure that.
the medical costs that we all have to face day in, day out could be reduced. That is what we sent to the House. .
- The House returned to us a bill that removed that guarantee. I would like to do all that is being said that we should
do on behalf of our physxc:ans Unfortunately, the bill before us in the form amended by the House doesn’t accomplish
that. . »

Senator Carl’s stztemcnt is as follows: :
Since coming to the legisiature, I have consistently opposed government attempting to assign the value of human hfe
by saying that a family may recover only a limited specified amount if a patient loses h:s or her life due to the
negligence or gross negligence of a medical practitioner. :
Senate Bill 270, it seems to me, is a classic or walian expression by the legxslature to claim omniscience and
omnipotence as to life itself. Apparently, all knowing and all powerful bxg brother is able to determine for all, the value
of each and every human being who suffers a wrongful death. I recognize that there is no perfect way to determine
what damages should be in a medical maipracnce case, but my vote will continue to air, if it airs at all, on the side of
individual rights in upholding the present jury system. ot
It is truly ironic that when it comes to electing men and women to the Iegxs!a;ure, we consider the general pubhc to
be a great repository of wisdom, but whcn it comes to civil trials, our faith in our democratic system as it rc!ates to
juries is grcatly dlmmxshed

Senator Emmons askc‘d and was granted unanimous consent to make a statement and moved that the statement be
printed in the Journal. :

The motion prevailed.

Senator Emmons’ statement is as follows: :

I’'m going to vote for this bill. I lost my doctor and in my town there is no doctor that I can get right now to take
me, let alone any Medicaid mother who is pregnant. And I think it’s time that we did something to make our state more
hospitable to the doctors so they come here: My hospital is out canvassing, sendmg letters, doing everything they can
to brmg doctors into my communny it’s not being successful and this is 2 major reason.

The President pro tempore, Senator Ehlers, resumed the Chair.
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House of Representatives

88th Legislature
~ REGULAR SESSION OF 1995

Lansing, Thursday. April 27, 1995,

¢/d/s = entered during session

1:.00 p.m.
. The House was called to order by the Speaker.
The roll of the House was called by the Clerk, who announced that & quorum was present.
Ages—present Dobronski—present Jellema—present Palamara—present
Alley—present Dolan—present Jersevic—present Parks—present
Antheny—present Emersoa—present " Johnson—present Perricone—present
Basde—present Fitzgerald—present . Kaza—present Pitoniak—present
Baird—present | Freeman—present Kelly—present Porreca—present
Bankes—present Gagliardi—present Kilpatrick—present Price—present
Bensane—present Gallowsy—present Kukuk—present Profit-—peesent
Berman—prasent Geiger—prosent LaForge—present Randail—present
Dobier—pezsant ; Law—present Rhead—present
Bodem—present Gilmer—presest Leland—present: Rocca—present
' Gire—present LeTafte—present Ryan—present
Gnodtke—present Liewellyn—present Sauaders—excused
Goschka—preseat London—preseat Schroer—present
Green—present Lowe—present ent
Griffin—present Martinez—present Sikken
Gubow—present . Mathies—present Stallworth-—excused
Gustafson—present . McBryde—present Tesanevich—present
, Hammerstrom—present " t Varga—present
Hadley—present McNutt—present Vaughn—present
Harder—present Middavgh-—present Yoorhees—present
Crissman—present Hertel—present Middleton—opresent Walberg—present
Cropeey—present Hill—present Munsell—present Wallace—present
Curtis—present Hiol‘l:ﬁnds—guem Murphy—present Wecks—present
: -present H present Nye-—present - Wetters—prese
DeHart—present Horton—present Olshove—present - Whyman—opresent
DeLange—present Jsmian—present Owen—present - Willard—present
DeMars—present Jaye—present Oxender—present Yokich—present
Dobb—present )




- Alley
.. Bankes .
| Bobier
1 Brackenridge
- Bryaat
b~ Bullard
§ 'Bush
X Byl
.- Crissman
* Dalman
;- Delange
- - Dolan
- Fitzgerald
" Callowsy

i In The Chair: Fitzgerald
“Sec. 1483. (1) In an

k- .. (2) The plaintiff is hemi
E. - () Injery fp the braix”

RS (c) Fhoso-bhas-deon THE

> inability %o procreate,

. labor.”.

1993 JOURNAL OF THE HOUSE

o

Freeman Leland
Gagliardi Martinez
Gire Murphy
Gubow Olshove
Hanley Owen
Harder Palamara
Hertel : Parks
Hood Pitoniak
Kelly
Nays—57 -
Geiger » Jellema
Gernaat » Jersevic
Gilmer . Johnson
Gnodtke Kaza
Goschka Kukuk
Green ' . Law_
Griffin LeTarte
Gustafson Liewellyn
Hammerstrom , Loadon
Hill . ) Lowe
Hillegonds © McBryde
Horton McManus
 Jamian McNutt
Jaye , Middaugh

Rep. Clack moved 1o amend the bill as follows: -
I. Amend pags 2, following line 6, by inserting:

action for damages alleging

F-.  (4) Injury %o the spinal cord. - > ) ,

- (b) The plaimtiff has permasently impaited cognitive capacity rendering him or her incapable of making independent,

K responsible life decisions aad permaneatly incapable of independently performing the sctivities of
PLAINTIFP

1051

Scott
Tesanovich
Yaughn
Wallace
Weeks
Wetters
Willard
Yokich

Middleton
Munsei]
Nye
Oxender
Perricone
Porreca
Randal}
Rhead
Rocca
Ryan
Sikkema
VYoorhees
Walberg
Whyman

i
3

) ical malpractice by or against 2 person or pmyk, the total

% - amount of damages for noneconomic loss recoverable by all plaintiffs, resulting from the negligence of all defendants,

3., shall pot excaed $280,000.00 unless, as the resuit of the negligence of 1 or more of the defendants, 1 or.more of the
- following exceptions apply as determined by the court pursuant to section 6304, in which case damages for
~ Bonecosomic loss thall not excoed $500,000.00: i _ o '

. plegic, paraplegic, or quadriplegic résulting in a total permanent functional loss of I or more
».ﬁmb:wubylwmdl_bbnoﬁng: ‘ : o S

normal, daily living.

HAS permagent loss of or damage to a reproductive organ resulting in the

- (D) THE INDIVIDUAL UPON WHOM THE ACTION IS BASED DIED AS A RESULT OF THE MEDICAL

(2) In awarding damages in an action alleging medical malpractice, the frier of fact shall itemize damages into
damages for economic loss and damages for noneconomic loss, : -

(3) As used in this section, “noneconomic loss™ means damages or loss due to pain, suffering, inconveniencs,
Physical impairment, physical disfigurement, or other noneconomic loss. . .
(4) The state treasurer shall adjust the limitation on damages for noneconomic loss set forth in subsection (1) by-an
Amount determinied by the state treasurer at the end of each calendar year to reflect the cumulative anous) percentage
change in the consumer price index. As used in this subsection, “consumer price index” means the most comprehensive

4 - index of consumer prices available for this siate from the bureau of labor statistics of the Unjted States department of
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The ‘%?53?:0?7 baing on the adoption Jf the amendmant offered by Rep. Clack, X } '

Rep. Wallace demanded the yea, and nays. ‘ ’ }

The demand was supported

The question bcmg on the adoption of the amendment offered by Rep. Clack, .

The amendment was nr. adopted, 2 majority of the members serving not voting therefor. by yeas and nays, as .

follows:

Roll Call No. 378 : Yeas—q)

Agee DeHant Kelly : Price
Anthony DeMars Kilpatrick Profit
Baade Dobronski LaForge Schroer
Bennane _ Emerson 4 Leland - Scott
Berman Freeman Martinez Tesanovich
Brater - Gire Murphy Vaughn
Brewer Gubow Olshove Wallace
Cherry Hanley Owen - Weeks
Ciaramitaro Harder Palamara Wiliard
Cropsey Hertel Parks . ~ Yokich
Curtis Hood ' Pitoniak '

Nays—58

Alley , Geiger Jersevic Munsell
Bankes Gernaat Johnson . Nye
Bobier Gilmer Kaza Oxender
Bodem' Gnodtke Kukuk Perricone
Brackenridge Goschka Law Porreca .
Bryant Green LeTarte Randall
Bultard Griffin Liewellyn Rhead
Bush ’ Gustafson London : Rocea
Byt Hammerstrom *“ Lowe - Ryan -
Crissman Hill McBryde Sikkema
Dalman Hillegonds McManus Yoorhees
Delange : Horton McNutt Walberg
Dolan Jamian Middaugh | Wetters
Fitzgerald Jaye Middieton ' Whyman
Galloway Jellema
" In The Chair: Fitzgerald

Rep. Clack moved to amend the bill as follows: 1

1. Amend page 6, line 10, after “SECTION” by inserting 2957 OR™.

2. Amend page 6, line 20, after “FAULT.” by inserting “IF THE TRIER OF FACT DETERMINES FROM
EVIDENCE PRESENTED DURING TRIAL THAT DAMAGES RESULTED FROM 2 OR MORE DEFENDANTS
ACTING IN CONCERT, THE TRIER OF FACT SHALL ALLOCATE A PERCENTAGE OF FAULT TO THOSE

DEFENDANTS AS A GROUP AND LIABILITY AS BETWEEN THOSE DEFENDANTS IS JOINT AND
SEVERAL.". ' , . : '
The question being on the adoption of the amendments offered by Rep. Clack,
Rep. Wallace demanded the yeas and nays.

The demand was supported. ‘
The question being on the adoption of the amendments offered by Rep. Clack,
The amendments were not adopted, a majority of the members serving not voting therefor,

follows:

by yeas and nays, as

VIS
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THE APPARENT PROBLEM:

In 1586, the legislature enacted a series of reforms
aimed at growing concerns abont the effect of the
medical Hability system on the availability and
affordability of health care in Michigan. Reforms
that specifically addressed medical h'abﬂiry issues
mdudcd Emiting awards for noneconomic loss (that

pmnandwﬁamg)wmm(wuhcxxpmms)w -

spcofymg qualifications for expert witnesses,
constricting the statute of kmitations for bringing 2
medical malpractice lawsuit, providing for the
dismissal of s defendant upon an affidavit of
poomvolvement, requiring mediation, and requiring
zach party either to provide security for costs or to
file an affidavit of meritorious claim or defense.

Opinion s widespread I the medical community
and elsewhere that these reforms bave proved
inadequate. Providers of medical care and
malpractice imsuraace cite numerous statistics to
suppart their case. For both doctors and hospitals,
medical malpractice msurance costs much more in
Michigan than elsewhbere, and, while Detroit arez
bospitals pay the highest Bability rates in the
country, even smaller, outstate hospitals pay more
than some urban hospitals elsewhere: the average
Hability cost per bed is $1,400 natiomally, 34,600 for
the state as a whole, and 36,900 in Detroit, while
the $2,800 per bed average for rural Michigan is
higher than fgures cited for Chicago and Cleveland.
A 1990 report of the US. Government Accounting
Office (GAO) confirms that while rates declined in
the nation and adjacent states gince about 1983
Michigan rates have continued 1o increase, although
at a slower rate sinee 1996

House Bill 4403 (Substitute H-1)
Sponser: Rep. Lyom Owen

Houss Bill 4404 (Substinute H-13
Sparsor: Rep. Lymn Owen

First Analysis {4-1-93)

Senate Committee (SB 270): Judidary

House Commitiee: Judidary

Reports are that only 37 cents of zach dollar spent
on medical Hability premiums goes to victims of
malpractice, while roughly half of the money paid in
premiums goes to legal fees (plaintiff and defenss
combined) and court costs. Payouts per claim are
incrcasing; one hospital insurer reports a 173
percent increase—from $51,000 to $139,000-in its
average payout per claim between 1986 and 1990.
Lawsuits, 100, are on the rise, threatening to widen
the gap between Michigan and other states;
nationally, about a balf-dozen lawsuits arc filed
annually for every 100 physicians, but the figure for
Michigan is closer to 20 lawsuits per 100 physidans.

Using survey results and anecdotal evidencs, critics
of the current system maintain that Etigiousness and
the high cost of insurance in Michigan drive out
physicians, sither rerally out of the state, or out of
practice through ecarly retirement; many other
physdans choose to remam in practics, but
efiminate costly elements such as Sbstetrics that
carry a comparatively high risk for lawsuits (51
milion per occurrence/33  milion  aggregale

‘cbstetrical coverage im Detroit costs $134,000

ammually; for $100,000/$300,000 coverage, the zannal
cost 15 $63,000). The medical Hability climats thos
rsbcldpanl'yrcsponsibic for probicms that people
in urban centers and rural areas have in obtainmg
medical care, as well as responsible for increasing
health care costs by forcing physicans to practice
*defensive medidne.”

One thing that carrics the potential to reducs the
time and expense of malpractice lawsmits is the vse
of binding arbitraticn. Howvever, existing arbitration
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of partidpation bas bsen atributed 10 palts
digrust of the curreat makeup of arbitration paozls
{which usl have a physiclan as cme of the three
mezmbers), physician reluctancs to serve on panels,
the mosdcldy process, and a lack of ncentives 1o
participate.

To alleviate problems with the state’s medizal
Habiliry system and  address widespread
dissatisfaction with i, further reforms hawe been
proposed.

THE CONTENT OF THE BILLS:

Senate Bill 270 would amend the Revised Judicane
Act (MCL 600.1483 et al) to do the following with
regard to medical malpractice actions: Tevise Hmits
on noncconomic damages and link them to
compliance with proposed financial respansibility
requirerments, Hmit artorneys’ contingeacy fees,
require expert witnesses to be of the same board-
certified specialty or health profession as the
defendant, forbid certain” discovery acticns by
comnsel ascertaining  whether 3 witpess was

quaﬁﬁcd,ha:hphinﬁﬁﬁﬁzﬁré&%ﬁn@paf{mmifm
the loss of an opportunity to survive, require a
;Jhinﬁﬁ!onodfyadcfmdammdaysbcfmﬁﬁng
a suit, provide for the waiver of the physidan-
paticat privilege when 2 malpractice suit is
commenced, enact new provisions om voluntary
b%ndingarbimﬁon,gcmaﬂyammidihcmm&
limitations on suing for injuries done to minars, and
eliminate the tolling (suspension) of the statute of
limitations when a forcign object was left i the
body.

The bill is tie-barred to House Bills 4403, 4404, and
the *physidan discipline® package (House Bills 4776,
4295, and companion bills); it also is tic-barred to
House Bill 4033 (now in the House Committee on
Mental Health), which under a proposed substitute
would bring mental health professionals and
faciliies into the package. Generally speaking,
provisions that arc procedural in pature (such &
the 182-day notice requirement) would apply to
cases filed on ar after October 1, 1993, whilke

noneconomic loss Emits and starutes of fimitations)
would apply to causes of action arising on or after
October 1, 1993,

A more detailed explanation follows.

: rautery adjustments { ’
mereased 1o 3 roporisd  S280,000) and the
exceptons to it with a two-ter Lmit Generally,
payment for nonzconomic losses could not exosed
£500,000. However, the limit would be 31 million if
there had been 2 death, if there were 3 permanent
Gsability due to an mjury to the brain or spinsl
cord, ¥ damags to a reproductive organ lelt a
person unable to procreate, or o 2 medical record
had been fllegally destroyed or falsified. The award
caps would be hatved for a defendant who was i
compliance  with the fnandal responsibility
requirements proposed by House Bill 4405 Caps
would be annually adjusted for inflaton.

Contingepey {oes.  An altorney’s contingeney fee
would be lmited to 15 percent of the amount
recovered if the claim was settled before mediation
or arbitration, 25 percent if settled after mediation
or arbitration but befors trial, and 33-1/3 pereent if
the claim weat to tial  (Court rules lmit
contingency fees to 33-1/3 percent) The BI
mzﬂdprmibcthcmmﬁofmpuﬁng the fes,
rcqnimxconfhg:ncyfcc;gummiwbcin
writing, and require am aftorney to make certan
&sclosures segarding fees.  An anoroey whose
contingency fee  agrecment provided for a
cuntiz:gcncyfccincxccssoﬂhazaﬁowcdwuldz:o{
collect more than what would be received under his
ar her usnal hourly rate of compensation, up to the
amount provided by the applicable contingency fes
Ernit.

Expert witnesses Al preseat, if the defendant
physidano:dcnﬁszisaspcdaﬁs;ancxpcnvdm
must be of the same or related specialty and at the
time devoting a substantial portion of his or ber
;xofc&sionaltimctochh:xatﬁvcdinka!mdima
medical or dental schocl nstruction. Under the B,
czchcxpa’twim(notjusz[hwcincascsh:vohing
spcdaﬁss)wvaldhmtohmspcmasnbaznﬁal
portion of the preceding year in active clinical
practice in the same health profession as the
defendant or in the instructicn of students. If 2
defendant was board-certified, the witness woeld
have to be, and if the defendant was a general
pactiﬁancr,thﬁwimmswouldhmtiocﬂhabca

geoeral practifioner or instrocting studeals

Neither the tax returns por the persopal diary of
calendar of an expert witness could be sought of
msed by counsel to determine whether am exp<Tt
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3 memrd
2L, B4
'3

foan Z 7 ket
enembers concerning the amons of tsae the 3
rpect pogaged i Bis ov her health profession.

1oat_opooreing o surdve. A plainiff would e

215 Spkdia
varred from recovering for s lost opporiunity 10
STV,

vace gotice of
promoting seitlement without the need for formal
Eﬁgzﬁm,rtdmgmsmdmc&m}ma}ptacﬁcs
hrigation, and providing compensation  for
meritorions medical malpractice claims that wonld
othersise be precinded from recovery becanse of
htigation costs, the bill wonld require a plaintiff
phnningtcﬁl:nﬁimﬁodfyadcfcndam at least
187 days befors commencing court action.
nodcamuldbcﬁlcdlalcrifasmumofumimﬁcﬁs
was abou to apply.  Meeting the 182-day
requirement for one defendant would cover meeting
it for anmy future defendants added to the suit. The

potice wonld have to confam cerfain minimum
i:nformaﬁcnabomzhcmscmditsbask.

The claimant and the defendant would have 10 gve— -

cacho(haamsmsacho&zfsmc&almds
within 91 days after the notice. A defendant’s
hﬁmwMﬁmﬁyamwrmdswouldbc
memmﬁdzmef
smerit and interest om judgments (sec below).
Vv’ﬁhinl?ﬁdzysaﬁathcnodcc,thcddwdam
wouldhmiofumishtbcdahnmiwﬁhawﬁnm
response  with certain  information about the
dzicmc;faﬂm:wproﬁdcthzinfomﬁmm&mc
wuidcnﬁﬂz:h:dahnanitoﬁlasuhhnmc&md}

i Existing!.awnqxﬁxcsplamﬁﬁi' 1
and dcfmdmnchhatopoﬁasz,cmbondw
ca:hcrﬁmndalsccnriiyforpaymmiofcosts,cfto
ﬁ}zanaﬁidzvitcfmcdtmiocsdahnadcfcm&
Thsbiﬂwculdddcﬂprwnsomaﬁmgmﬁy
for costs to be filled in Beu of an affidavit.
Afﬁdxvhswonldhxwtommininformaﬁmcnih:
baﬁsm;ncgadmofthcmsc,asprwcfbcdby
thﬁbiﬂ(thlsinfmmaﬁmwcnldpmﬂdthatobc

nndcrthcm-daynodccpxmidons).lf
the defendant failed to allow access to

rcccrdsurcquircdbyth:mdxynodocpmvisim, :

aplainﬁffsafﬁ-davi:couldbcﬁbdmdzys;ﬁcrthc

. For the stated purposes of

* 10 3 pericT O iy WhRO FE 4,
whethsr or a0t thal person Was & Party (o tha oia "m

or sction. A defendant copld sommunizale wilh
othzr health faclices or professionals to ofrain
relevant informaton and prepare 8 defensg
disclosere of that information to the defendant
wonld not soastinue 2 violaton of the physician-

Arbitraton. The bill would repeal Chaptar 50z of
the act, which provides for arbitration of medical
malpractice lawsuits, and replace with provisiens
for voluntary binding arbitration that would applyto
cases where damages claimed armonnted to $75,0C0
ar less, inchuding interest and cosis The Hil's
arbitration procsdures would be svailable during the
1%2-day notice period (that is, after notics was given
but before a case was filed). Unlike current law,
chczﬂsfmmarbiﬁaﬁonpanﬂmisﬁngofa
doctor, a lawyer, and someons who is neither, uader
Lhcbiﬂlh:parti;swuidagxuma;zrwssfmihz
selection of a single arbitrator. The arbitraticn
agl'ocmwiwouidakowpcrﬁcntbcmcfthc
az’citraﬁcnandcomainwalmofthﬁrighlmviﬂ
and appeal; defendants would waive the questian of
Hability. Th:parﬁcscouldagxccto:malamcm
of damages greater than $75,000.

Thcn:muldbcncliwttcsthnmy,mdcommm
on discovery would not apply, athough certam
iafomaﬁcnmuldhawwhcathangcd

request under deadlines established by the

Emited to preseatation of oral arguments The
axbitratarmuldissucamiﬁmd:dsimmﬁngahc
{acmalba.sbforiiandxhcamoumafmyrwd.
Mcmu}dbcmﬁ@lwappcaltbzawi

Settlements. Hawcmsxdnd(wi&mv&hcm

mmmpcrmm},thcparﬁmmuldhawtoﬁkl
copy of the settlement agreement with the

Mediatiog. Current law prmid&i@rmcdwﬁ of
medical malpractice SIS Under the B, i 2
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s cosis paless the verditt WS mOTE
able fo the defendant than she mediaton

Sarate of Hmiaticesgenaral. Oeneray , 2 medical
malpractice action must be commenced within %0
mﬁﬁzﬁf&bzlm?mywwxd,mthm
afier it was or should have been discovered,
siichever sas later; however, i po event may  be
commenced mare than six years after the tnjury %as
cansed. However, for ceriain injuries, this six-year
carate of sepose does mot apply; the bill would
chminate an exception for situations where a foreign
cbject was wreaghully left i the patient’s body, and
Emit an cxception for reproductive injuries to thoss
where there was 2 loss of the abﬁiryzoyrocmalcin
someone nader 33 years old. Az exception for
frandulent conduct of a bealth care provider would
be retained. Giving 182-day potce as required by
Lbcbfﬁwouldmﬁ(suspcndtbnmzmingcf)ihc
statate of Hmitations. )

Hations—mi The ruaning of the

mumofiimimﬁonsismspcndzdmﬁlwmmc

bcfmcagtthkmacdmmustbccommmmdby
Lbc;imcthcdﬁldmchmagcﬁ;aﬁmagcﬁthc
regelar medical ma}pmaiczmmoflixdmﬁom
applics. Undathcb{ﬂ,thcrmingefthnmrm:
of Emitations would be mntil a child
machcdagcl@,asdanacﬁoafmachﬂdnndcrthﬂ
age would bave to be commeneed before the child's
rwelfth birthday, or within the regular medical

; -~ ! 4 of Exmitations, whic! was
later {the six-year statule of repose would Bt
2poly).

Hmvtr,ifaninjnrjwlhcmymdudi%symd
mwncnnﬁmagcmmda'm:cd,thcdaimmu!d
hxvcmbcbroug,‘tubcfmhismhcrﬁﬁmlh
b&rthdzymbcfmclhcrcguhrmcdial malpractice
m:umofk’:rnila!ionswouldapp}y,whicbmm
Ma(ghzsiz‘ycunam:ofrtposcwuldnd
apply).

The law now provides for.

mccalcnlaﬁanandpaymcnlcfinm&m
judgments. Undc:thcbiﬂ,ifamcdimlmzlpﬁcﬁcc
defendant failed to allow access fo records as
reqmrcdbyibcm—dzympmsom,thcwm
mmmmmmwm

The i
anoraey, would ressis the interest acaiiag o0 the
sartian of a judgment represented by the atterney's

House Bl & would amend the Insurance Cods
DACL S0C2204) o rzquire an commercial lability
insurer to pay the plaintiff's aomey fees and count
costs when an msured defendant had rejected 2
mediation evaluation under the Revised Judicatore
Agt, the plamtiff tad mot rejected i, 30d the casz
went to trial However, the paymeanl requirement
sould pot apply if the verdict was more favorable 1o
bill conld not take effect unless Senale B 270 was
enacted.

House Bill 4404 sopld amend the Poblic Health
Code (MCL 33316280 and 33321517) to require
cach physician, dentist, psychologist, chiropractar,
and podiatrist o mainam finapdial responsibility for
responsibility would bave to be oae of the following:
amwﬂmmmmbkm:r&

credin; an escrow account containing at least

$200,000 in ;:a.shoxuncncum‘ocrcdscaniti:s; or
professional Hability insurance coverage with Hmits
ofatkastm,ﬁlﬁpadahnand%m,cminm
aggregale.

Sanocncﬁanscdcnmbdm()dcbal,%
m\ﬂdha‘wtmﬁ}cgmofofﬁnandalmspoasﬁﬂﬁy
v«ithh'scrhaﬁcc&singboarﬁbyhnmry},w,
Othcrswculdhmtoﬁlcproofwixhin%daysaﬁ:r
the ksuance of a heense. After the initial flizg,
prooiwoaldhz?ctobcﬁlcdamnaﬂ*j,

Financal responsibility requirements would pot
app}ywmcwcwkhahospﬁaiafﬁliaﬁon,iﬂhs
hos;ﬁiﬂprmidcdth:cqaivalcniamomchﬁmndﬂ

v, However, if the person practiced
omsidcofthchospﬁa!,hccr;hswouldhav:w
mmma.mﬁmncmlmpomibﬂxiyfmthﬁporUcnol
ln'.sorhapramic:pcrfozmodomsidctbchmphi

Fmancial responsibility requircments would Bot
xpp}ytosammwhoscpmcﬁc:om of a
hosphzlmsisizdofukmﬁpccnmmh:sm:d
andh{cdiczidpaﬁcm;,bascdmtb:mdnmbcrof
paticats treated azmually by the person. Proof of
s&h;mﬁimwu&dhavcmbcﬁlodwﬁh&bﬁ
persant’s board.

Page 4 of 6 Pages

€



O

AP aIenll W
d aot be 2 condidon of lcensure
s physician or other persoa required 10 maintaiz

N P .
ore mel. Compliancs

5 aman] e LTl
nnandaal {;ﬁé?i}xﬁw&a -

q H s Dot 3 H
4 not take efect unlass Senale B ZH

FISCAL IMPLICATIONS:

Fiscal information is not available at preszal

ARG S

For:

Thzb&swoﬂcgﬁfzr&aémmm,gcmjumﬁtd
medical malpractice lawsuits and reduce the costs of
the medical malpractice liability system, thus belping
wccnﬁ,ainspimﬁnghcakhwcm;szcm!hsﬁigm
of physicians out of Michigan, and assurc the
cirizens of this state access to affordable health care.
Sz:rictcriimilsmpainandxnﬁcxingm-ards,ﬁmhs

on contingency fees, carly notice requirements, and

I s »

pew arbitrafion provisions would reduce ligaticn

costs by  encouraging arbitration and carly
sertlement and curbing cxcessive awards.

Ncwh’mhsmpa}nandmﬁaingaw;rdsmdﬁx
edical malpractice statute of Emitations would
haipioﬁxthzrmduccin&xmcosisbyaddrc&sing
the uncertainties 2nd Jong period of exposure in this
highty volatile arca of insurance. Without such
measures and controls on the costs of Higation,
there is Hitle to be done to rednee preminms, for
acither they nor profits are inflated:  the majos
malpractice insurers are customer-owned (that is
gwncdbyphys’damcrhosphnls),mdmcinmzncc

maintain ﬁmmaal responsibility, provisicos oa
payment of judgment interest, and incentives to
arbitrate small suits that might otherwise go begging

protect patients by reducng the incdence of
malpractice. And, eventually, the bills would belp
patients by bolding back bealth care costs, and ot
only throogh effects on preminms; far greater

arc Hkely thromgh sasiog physidans’
% foars, thus reducing the mesd to practies
*defezave medicne” which debes up the sost of
health care through the use of high technology and

. .
szcond opinions

The bills offzr 2 balanced compromise that should

streamline the system to the unlfimate beashl: of
both patients and health care providers.
Againse:

?w{mydhpmcw&thazhmismﬂry;nymd
malpractice “crisis” that demands reschution, and
certainty not resolution by restricting legal reconrse
for victims of malpractics. If malpractice litigation
appea:s!obcaprobizmin}fﬁchig:an,ixisbccau&
Michigan ranks low in its effectivencss in getting
baddodmomdbmmdbcawimuﬁdzm*
arzntion has been devoted to risk management in
hospitals, where the vast majority of malpractice
claims arise. If insurance costs too much, it is
because insurers are charging too much; profits are
@brmmbmmmmﬁnmtom
More carriers are writing malpractice fsuranes in

Michigan, and availability problems have decreased.

Thcnmbcrsofphysidansmnp,no(dmthm
countering assertions that Michigan's malpractice
climate has ld to problems in obtaining care.
Mm,hismnmmblcwholdthcmndiml

care for residents of poor trban and rural arcas of
Mchigan;rwni&ngdocicxstosnchplac:sis 3
;xmbkmwossthscnuntry,mdhaslongbccns&

Hrisiﬁgmnfhuhhmmarulmmthcn
mackinglhcmcdicaiﬁahﬂﬁ)’sysizmwouid have
or two pereent of total bealth carc costs, and
*defensive medicine® babits are wnlikely to be
aﬁ'ccwd(nmxhouldtbcy,saywmc,asthccanﬁm
and thoroughness that characterize *defensive’
medicine also characterize good medidne).

Vmuzﬁycvcryasscrﬁonmdcbytbcproponmd'
medical Hability reform has been with
conflicting data. Many beBeve the picture is ot 85
dcarassomcp:&mk,mdmgcmainibdm
prematurely assuming the reforms of 1986 peed
strengthening. Rather than again taking aim at the
vicﬁmsofma}pncﬁoc,rcfc:mmshmldﬁ:ﬁbdw
the defects of the insurance and physician disdpine

systems,

Page 5 of 6 Pages



‘nz right direction,
v broad eeplions
are of major eazes to got ont Fom
. a5 the language could be stretched
ticn of many relatively minor

Contingeney fee provisions also are madequate:
without Srm fimits on attorneys’ finandial incentives
1o seek windfall awards in marginal cases, ast
flings arc unlikely to decline. Worse, the proposed
sliding scale would give attorneys an incentive fo
push for trial by giving them a bigger take than if
they seuied owt of court or accepted arbirration.

Finally, Senate Bill 270 would do nothing to rid the
system of professional witnesses. By allowing expert
wmzeqmﬁfyif&cyspcma‘subamﬂa}
portion® of their time in the necessary felds, the bill

would continus to allow justice to be subvertzd by

traveling *guns for hire”
Agamst:

Ijmkscnmﬁngtncyfccsraiseanmbcrcf
constitutional issues. Being 2 matter of practice and
procedure, contingency fees are properly within the
constitutionally-determmed purvicw of the supreme
court, and arc at present set by supreme court rule.
To attempt to regulate contingency fees in statute
would conflict with the court’s constitutional rule-
makingamhorizyandthcdocm'incofscpamdonaf
PORELS. Statutory limits on plaintiffs’ attoroey fees
may also viclate constitutional provisians for equal
protection, if defendants’ fees are not also
regulated. Finally, by inserting jtself into a matter
that is between attorney and chent, Senate Bill 270
may introde on the right to contract.

Aganst:

,Amajorpmbicmwilhlh:cmrmlmofaﬁahsis
the heavy financial burdens that a physician must
assume if be or she practices in Michigan. Rather
to them by requiring physidans to maintain a
specified form of financial responsibility or lose
bospital privi The financal hik
requirements would tend to exacerbate problems

The State Bar of Michigan opposed Senate Bill 270
as passed by the Seaate, has concerns sbout the
constitutionality of provisions on contingency fees,
and is supportive of portions of the House
substitute. {3-30-93)

The Michigan Trial Lawyers Asscclation does nat
support the package. (3-30-93)

The Advocacy Organization for Patients and

Providers does not believe the package will resobve

the problem, in part because it is not linked 1o
tnsurance reform. (3-30-53)

Physidans Insurascc Company of Michigan
(PICOM) opposes the package, but could support
it with amendments. (3-30-93)

The Michigan Medical Liability Reform Coalition
opposes the bills. (3-30-93) Organizations in the
75-member coalition include the following:

Greater Detroit Chamber of Commerce

Michigan Association for Local Public Health .— -

Michigan Association of Osteopathic Physicians and
Surgecons

Michigan Dental Assodiation

Michigan Farm Burcau

Michigan Hospital Association Murual Insurance
Compazy

Michigan Insurance Federation

Michigan Mannfacturers Assodation

Michigan Physicians Mutual Liability Company

Michigan State Medical Society

Physicdans Insurance Company of Michigan

?@téﬁé?gw



